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To: Ernest Ables, President, Idaho Chapter, TWS / VDeavn & P | (61"

Fax:(209) 885-6226 B Ve ik, oy B
From: Ruth Goldstein, Wildlife Policy Intern, TWS Voorayd S5 >

Fax: (301) §30-2471

Date: 31 May, 1995

Re: ESA Hearing

Dr. Ables:

Please find included excepts from the National Academy of Sciences ESA report and Senator
Gorton's ESA Reauthorization bill (8. 768). I have also included an article from the Environment
and Energy Study Institute which does a good job of summarizing Gorton's bill and its
implications. Issues you may want to comment on are:_critical habitat (definition and
importancc), the definition of harm and taking (Sen Gortons bill would include only direct harm
against the animal, not habitat destruction); and the importance of the ESA in general. TWS
does not yet have an official policy on ESA reathorization, but I hope the information I have
included will help you with your comments.

As 1 stated on the phone, TWS was not given a slot on the witness list, but there will be an
opportunity for 20 individuals to make comments of 2-3 minutes at an open microphone. When
you get to the hearing, inquire about putting your name in the lottery for an open mike slot.
Senator Kempthorne's office in D.C. is also accepting written testimony for the record for an
indefinate amount of time after the hearing.

Senator Dirk Kempthorne

367 Dirksen Senate Office Building

Washington, D.C. 20510

Let me know if you have any questions. 1 would appreciate a copy of any statements you make

on behalf of the Idaho Chapter of TWS.

Sincerely,

%g)ldstein

FExcellence tn Wildlife Stewardsbip Through Science and Liducation
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To wmend the Endangered Species Act of 1973 to reanthorize the Aet,

and for other parposes.

IN THIZ SENATE OI° TIE UNITED STATES

MaY 9 (legislative day, Mav 1), 1995

BAGRY 00D <introdueadsthondallowin g bitlmwhicheasastoead:: riceseadzre-
ferred: to: the. Comiittogaitihitaromsen sty Ralitisa\\orles

A BILL

To amend the Endangered Species Act of 1973 to
reauthorize the Act, and for other purposes.

Be it enacted by the Senate and House of Representa-
tives of the United Stales of America in Cmuzew assembled,
SECTION 1, SHORT TITLE; TABLE OF CONTENTS; REF-

ERENCES.

(a) Snort TITLE.-~"This Act may be c:itcd és the
“Endangered Species Act Reform Act of 1995”.

(b) TanrLe or ConTENTS.~~1The table of contents of
this Act is as tollows:

See. 1. Short titie; table of contents; references,
See. 2. Purposes.

no
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« -~ ... _T  TITLE I-ENSURING THE INTEGRITY OF THE LISTING AND ¢
, _‘ " N “CRITICAL: HARIRAT DESIGNATION PROCESSES 5
s "™t .8ee. 101: Requiring peer reviaw, * i : “5
N R Sec. 102. Considering State, local, and foreign government activities.
Ry T ™7 Ser.163. Improving the eoligetiog and analysis of seientifie information.
By . .7 7 Sec. 104. Improving public hearings in the listing process.
)i _ Séc.’ 105; Considering breeding populations in making listing determinations.

S i it s See. 108, Providing equal access<{o-judicial review,
: i © T YT Y 'Ser. 107, Setting a Standard for-emergency rulemaking.

TITLE I—BROADENING ' THE RECOVERY PLAN TO CONSTITUTE A

CONSERVATION PLAN AND MAKING THE CONSERVATION PLAN
i g g CENTRAIL- TO THE IMPLEMENTATION OF THE ENDANGERED
LR Y SPECIE“S ACT OF 1973

: L

S PRSI Bk 01, Providing for cvordinstion 1 of consarvation decisionmaking for a spe-
g ¥ T cles after the listng determination; ensuring timely, com-

- FAT gl R CTT Y ' prehensives and effective conservation plana.

Sec. 20" Prwmdmg trdndition periods for conservation plan preparation.

Sec. 203. Making technical and conforming amendments to ensure that con-
" servation objectives and plans are the focus of management

under the Erdangered Species Aet of 1973."

TITLE TI—IMPROVING THE CONSULTATION AND CO\FERE\CI\G e SR G
Lo PROCESSES FOR FEDERAL AGENCY ACTIONS I VRS

.Sec. 301, Clarifying the tonsultation and conferencing standarﬁs
See. 302, Identifying when consuitation is required, 5 <oy e MR
Sec. 303. Making the consultation deadlines binding. i
. Sec. 304. Enhancing applicant participation. i
Sec. 305. Specifying the ressonable and prudent alternatives identifieation
] : process.
Sce. 306. Clarifying the relatlonship of the consultation requirement with the
: land mansgement planning requirements for Federal lands.
Sec. 307. Further clarifying Federal agency responsibilities. -
Sec. 308. Clarifying the effects of secondary impacts.
Sec. 309. Requiring risk assessment and cost benefit analyses in the consulta-
tion process.
Bec. 310. Eliminating the Endangered Species Committee.

TITLE IV—~ENSURING THAT THE COMPLIANCE PROCEDURES AND

STANDARDS FOR NON.FEDERAL PERSONS ARE NOT MORE

g ey, BURDENSOME THAN THE PROCEDURES AND STA.\'DARDS AP-
7 " . PLICABLE TO FEDERAL AGE\CIES

. 401. Establishing consultation procedures with respect to private nctwmm

. 402. Defining the taking prohibition in accordance Mth the intent of Con-:
; ; gress.

. 403. Clarifying the upphcmon of taking pmhnbmons

. 404, Authorizing the issusnce of general permits. = -

.. 403. Improving the non-Federal conservation planning process.. . ; _ L

. 406, Encouraging exchanges to protect habitat on non-Federal lands: .. - e B

¥¥¥§ ¥¥

TITLE \—PROVIDI\G FOR HABITAT CONSERVATION I\CE\TIVE
. . o PROGRAMS

e Maysges. . . o v,

G 7 ._.. SR ."'
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See. 501, Providing for cooperative management sgreements.
Sec. 302, Providing for habitat reserve grants.

TITLE VI—OTHER AMENDMENTS MAKING THE ENDANGERED
SPECIES ACT OF 19t3 MORE EFFECTIVE AND LE8S BURDEN:

SOME

601. Providing guidance for the release of experimental populations.

602. Recognizing captive propagation a8 a reans of recovery. _

603. Clarifying the application of prohibitions to threatened species.

604. Encoursging research on alternative rethods and technologies.

605. Modifving enforcement authority.

606. Providing adequate notice of hearings.

607. Ensuring the protection of private property rights.

608. Ensuring the use of water nght.s in accordance vnth existing State
laws.

609. Providing for Federal cost-sharing of implementation cost.; imposed
under conservation plans or agency consulutlons ‘

610. Enhmcmg pubhc educational opportu.ruhes

g}

TITLE WI—ALTHORIZI\G I\CREA.SBD APPROPRIA’TIO\S
ec. T01. Reauthmzmg the Endangered SPECIES Act of 1973

}

v

c) REFLRL\LES TO E\'D L\GERED SPECIFS ACT OF

[

1973 Except’ as otherwxse expressly prowded whenever’
in this Act an amendment or repeal is e\'pressed In terms
of an amendment to or repeal of, a secnon or other provi-.
sion, the reference shall be con51dered to be made to 2

' sectlon or other prowsxon of the Endangered Specles Act
of 1973 (16 U. 8.C. 1531 et seq) -8

SEC. 2. PURPOSES,

'Eﬁét‘pﬁfp"‘o“s%@faﬁthis?}mrar@: ‘

(1)EE08 BT ova R S ToBE ey tHakinitegrity: ofsthey
tisfo'gratﬁsv'egtablishéd’:ﬁffdmtB’YEﬁdKﬁgé*fédepecxgs
fAty ofe&1973§ (16U S’ Gae 153 l&etﬂsetﬁ“fﬁn& thexcon-
'S'éh'ati‘o:isofiendangered*spe’cxes‘taﬁdfthf’ééténedesper
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16
17
18
19
20

21

. ed for ‘the 1mplementatlon of the Act

' for, non -Federal lands and

ID: THE WILDLIrE SUC' T% FQX 301%”04471

S.L.C

1
(2)sto. ensuresthetscientifieyvalidity: of:dedisions
tondesignate: thespeciesy and- thegeritical” Hiabitatzof
‘thesspécies; ;
(3)5tor ensureibalaticed: ‘consideration’ ofé‘ﬁllixm"‘
pacts;ofrdecisions: 1mplementmg?iWActf :

(4) to inake the conservation planmng process

' central to, and reduce the number of decmons need

uﬁﬁtxﬁ

(5) to plowde for equxtable treatment of nou
,5 s
Federal persons and Federa] agenmes under the Act

(6) to ameliorate the nnpact of the Act. on, and

provlde less costly and time- consummg procedures L

(7) to encourage. non-Federal persons. to con-

tribute voluntarily to species conservation.

TITLE I—ENSURING THE INTEG-

RITY OF THE LISTING AND
CRITICAL HABITAT DESIGNA-
TION PROCESSES

SEC. 101. REQUIRING PEER REVIEW.
“Section, 4 (16 U.S.C. 1533) is amended by, adding

22 at the end the following:.

23
24
25

- “(j) PEER REVIEW REQUIREMENT.—

“(i) DEFINITIONS.~In this subsection: '

“(A) ACTION.—The term ‘action’ means—

T A Sl
Y el 2

R~ o
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20
21
22

24
25

o Eet ot
NIEERRE, 1 T A

with the requirements of this section applicable to

preparation of a conservation plan or conservation

objective,

“(t) STANDARD Or REVIEW.—The standard for judi-
cial review of any decision of the Secretary, or a Federal
agency under this section shall be whether the decision
is arbitrary, capricious, an abuse of diseretion, or other- -
wise not in accordance with law.

“(u) OTHER PLANS PROTECTING LISTED SPE--
CIES.—Any conservation vmedsufe"that provides protection

to a species listed as endangered or threatened that is car-

ried out under a plandeveloped tinder the Pacific North-

west Electric Power Planning and Conservation Act (16
U.S.C. 839 et seq.) shall be considered to be part of the
conse'rvation plan for the species for the purpose of any
cost-sharing arrangement under section 16.".

(b): DEFINITION OF CRITTCXTF HABITAT! —Section 3
(16 1U.8.C. 1532) is further amended in paragraph (7) (as
redesignated by section 103(c)(1))—

(1) by striking “(7)(A)” and all that follows
through the end of subparagraph (A) and inserting
the following: | -

“(7). CRITICAL HABTTAT

“(A)2IN:TGENERATIE2They termsz critical

habitat’ for an*endarigered: species or; & threats
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p(F 1 ened species means the specific areas within the
2 geographic area occupied by a species at the
3 .time the species is listed in accordance with see-
4 tion 4 that contain such. physical or biological
5 features as—
6 “(i). are esscntial to-the persistence of
7 the: species over- e-50~yea;ieriod' begin-
8 ning on.the, .d,ate:.th.e-..r@gzll—a;;ion,desi gnating
9 + thescritical. habitat, or, any revision of ..the
10 - regulation,.is promulgated; and
11 Xo. . “(ii) may require special management
12 SRR ConSideifa‘t:iqr_n_s or protection.”’; and ;
13 -.(2) in subparagraph (C), by. stx'ﬂdng“‘ﬁ'hiéh gzan.
14 be’". . i
15 (c) CONFORMING A_\IE.\'D.\IE.\'T‘S.'—-
16 (1) Section 6(d)(1). (16 U.S.C. 1535(d)(1)) is
17 - amended by striking "section:fi(g)” and .inserting
18 “section 4(f)". :
19 (2) Section 10(£)(5) (16 U.S.C. 1339(f)(3)) is
20 amended by striking the last sentence.
21 (3) Section 7(a)(1) of the Land snd Water
22 Conservation Fund Act of 1965 (16 U.S.C. 460l
23 9(a)(1)) is amended by striking ‘“‘section 5(a)" and
24 i_nsérting “section 5A(a)".

May 8, 1995
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73
(2) NON-FEDERAL PERSON.~—Section 3 (16

Pt

U.8.C. 1532) is further amended by inserting after
paragraph (15) (as added by section 301(b)) the fol-
lowing: |

“(16) NON-FEDERAL PERSON.—The term ‘non-
Federal person’ means a person other than an offi-
cer, employee, agent, department, or instrumentality

of the Federal Government or.a foreign government,

acting in the official capacity of the person.”.

10 SEC. 402, DEFINING THE TAKING PROHIBITION IN ACCORD-
11 ANCE WITH THE INTENT OF CONGRESS,

12 ‘Section 3 (16 U.8.C. 1532)-is further amended by
13 strildhg -paragraph  (25) (as redesignated by - section

%14 103(e)(1)) and inserting the following: , ug_*
15 " H(95) TAKE.A. . 2N W‘/‘
16 (A TN QEN RIS THE RS ter it take' \) V/L/ |
17 meansto; hiatissy Harh; '”'i'{féiié*‘,;.ﬁfi‘ix’f;fﬁ’é‘ii’b‘ot, l(/y;z | M}j _
18 * wound, kill;s trap,: capturejs o, collect; or, 1o at-,
19 temptitorengge in thatbonduet. [ gh
20 “H(B)n: HARM — i SiBarsgraph' (A),” the
21 jtermaharmigt means. tok take: a-‘diredt™ action
22 : !_’gﬁiﬂﬂﬁaﬁn!ﬁgmembenfofﬁ"ﬁiﬁ endangered: species
23 - of«fishyorswildlife: tAt-Eettallyinj ureés¥ or-kills
24 a membeg ofs thie §petidsiips

© May 8, 1855
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Background on refuge system: Two laws govern | first round of field hearin ive | ! ity
! i . ! E ! £$ 10 receive input from citizens,
national wildlife refuge operations: The Refuge . public officials and local interest groupsl:md industries
.‘ g2 Recreation Act of 1962 and the National Wildlife Refuge | that are affected by the law.

Administration Act of 1966. They provide general - ; .
guidelines on recreation and conservation uses and how Kempthome hopes the hearings. which will be held
additional acreage can be obtaincd, but are vinually silent | Over the Memorial Day recess, will be anended by
On important management issues. such as compatible use. | members of the subconinittee s well as other members

Nor is the overali purpose of the refuge system articulated i ©f Congress from the neighboring areas. :
in either law. AL The tirst hearing wil) be in RoseBarg. Ore.. on ».

Schallenberger says he supports Sorganic” legistation - Thursday,June.1. and the sécong will be in,1.cwisipn:
to define the purpose of the system: Scn., Bob Graham (D- | 1d2ho, on:Saturday. June 377 afa€ 16 chgﬁmo‘én'{"s"au
Fla.) proposed a bill last year (S. 823) that would set out | Sens. Bob Packwood (R-Ore.) and Mark O. Hatfield (R:
the purpose of the system and address compatibility and Ore.) plan to attend the Roseburg hearing. Environment
planning issues, Schallenberger praised Grahan's bili and | #nd Public Works Chairmnan John Chafee (R-R.L) is glso
said he could support a similar measure. , expected to attend at least one of the field Learings.
Subcommittee staff are stil] trying to set up field trips in

y{.» ’.Y.oung’s bill: You.ng’ 1s expected 1o introduce his . conjunction with the field hearings so members can see
wildlife refuge reform bill May 18, Staff, who have been firsthand some protecied specics and critical habitar
wurking with the Fish and Wildlife Service on the biil, - areas.

indicate that it will articulate the overall purpose of the
system and clarify the meaning of compatible usesThe
bill is based in part on the Graham bill. buta

- subcommittee source emphasized. WThis is not the

. Granam bill. this 1s the Young bill."*

Gorton bill: Meanwhile. Sen. Slade Gorton (R-

- Wash.) beeame the first member of the 104th Congress w
: offer an ESA reauthorization bitl (5. 768). which he*-
- imroduced on May 9. The bill is co-sponscred by Sens. |
& * : Benneu Johnswon (D-La.) and Richard Shelov (R-Ala.)

o “Schedile: A hearing on Young's bill is scheduled for | Some obscrvers predict the bill will not be taken seriousis
Thursday, May 25, at,10 a.m., in 1324 Longworth. by the left or the right; the left believes it is too radical a
: i ) : departure fram the corrent Jaw, while sume on the right
says it doesn't go far enough, particulaily in affording.
private property protections. iy

Witnesses: A :witness hist had not been {inalized at
press. ume; however staff ‘expect to'invite Graham and
other.members who have:sponsored bills addressing

-specific refuges. including Repsi Norman™Yv-Minzia (I-
« Calif.) and Many -Meéhan (1D-Mass:)=and representatives

BT
The biil introduced last week is virtually idenrical to &
draft that Gorton eirculated in the Senate in carly April

&

oy from'the.U.S:Fish and:Wildlife Service; Wildlife.x: .-, when he was seeking co-sponsors. (Sec story in May 8
et Management Institute: Wildlife Legislative Fund of i Weekly Bulletin, p. 18) One of the changes in the final ™
Amenca, Iniernational“Association of Fish'and Wifdlife | draftis a provision exempting some privite propeny from
Agencies; National: Wildlife' Refugé -Association; _ the Jaw. Gorton calls for exempuions-for privately held
Nutional Rifle-Associafion-and National Audubon . land consisting of five or fewer contiguous acres-and:dand
‘Society. 3 s on which activitics are not likely to jeapardize the...

o : {rcontinued existence of & species.
Contacts: Harry Burroughs, majority, 226-0200: o | v

Karen Stever, minority, 226-2311. S Gorton struck a provision in his earlier draft that

N Leli g exempted state and Jocal officials from being penalized
fary Lehman o0 oorforming any duties in accordance with state of
* local law that conflicted with the federal law.

The wransition period tor prepanng conservation plans
Biological Diversity - hag aiso been revised. Under the provision, species.

¢ g already on the endangered or threatened List will be put
o 1wo categories, rather than the three “tiers” Gogon

* Senate set 10 begln ' had pioposed eariier. :
ESA de,.bate . For species that are threatened or endangered in more
than one state, the secreiary would be required o publish
The Senate is sct to begin & dialogue that will » | & conservation objective within 210 days (compared 10
probably take the better part of this year and maybe the - 120 in the earlier draft), a draft conservation plan within
next on reauthorization of the Endangered Species ACL. i oy¢ vear (it was six months) and a final conservation plan
| within 18 months (it was one year). W2

Sen. Dirk Kempthorne (R-klaho), who chairs the
Environment and Public Works subcommittee that has
. jurisdiction over the law (Drinking Water, Fisheries and
Wildlifc), and Sen. Harry Reid (D-Nev.), the
subcommittee’s ranking minority, have announced the

|
| | .
i For species listed in one state, a conservation

i objecrive mugt be published “as expeditiously as :

i possible.” Requirements for draft and tinal conservation
i plans are not specified.

P

May 15, 1895 | 23
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In making a determination of whether a species s National Marine lisheries Service if a proposed
endungered or thremened, the sceretary would have to development project could harin a protecied Aspccics. The
count populations in captivity, including those in zo0s- process has been blamed for halting or delaying economic *
universiies; and federal, state and Jocal governmem activities on public lands, incivding geting salvage : |

hrcc(ling_ programs, For fish species, hatchery populations | timber to marke:
shall be iacluded.
Gorton would ehimine the problem by making the

As partof the hsting process, the secrerary must consultaion process voluniary if the agency determines
Appoint an asscssment and plancing team of blolqgms._ © that its actions are “cansisiem with the provisions of the
ceonumisis and land use specialisis from the public and t final consaltation plan.” consistent with a cooperative

private seclors o (,lenermm_c the biclogical importance of | management agreement or incidenal taking permit,
the species. range and habitat, current population, fuwure  § address an imnnnent threal 1 public safety. or involve

populanon wrends, “practicality” of recovery, and i Toutime maintenanee of a federal or non-federal facility,
management measnres needed (o recover or reduce sk
w the species. The team must prepure o repont within 180 © Consultation on an agency action must ocewr within

one year of the date the application 1s subntied 1o the
- Depanment of the Interior or the Deparument of
- Commerce. Jf the deaaline is missed. the requirements are
: “deemed met” by the applicant and the agency may

Rased on this assessment, the secretary could ¢o one proceed with ats project.

ot three things: require 4 conservation plan to bring abour |
full recovery of the species; require species and crincal
hibitat protections s Jong as henefits ontweigh “human
and economic” costs to the public and private sccrors,
including individuals and organizations; or 1ake no
‘Tederal action, other than enforcement aguinst activities
that resuit in a taking of the specics.

days thal considers. among other things. direct and
ndirect economic and social impacis of a listing on the
pinhe and private sector.

Peer ieview could be requested by any individual for
an agency decision w list a species as threatened or
endiangered. de-list 2 threaened or endangered species: or
designate critical habitat, Peer reviewers would he any
qualified imdividual with appropriate knowledge, innming
nr experience, as long as he or she'is not employed by or
receiving a grant from the Departiment of the Interior or
the Deparument of Commercee.

The term take would be limited to harassing, harming,
pursuing, hunung, shooting, wounding, killing. trapping, !
capuinng or collecting a species. The 1973 Jaw defined |
the tuking oF a species in the same way. But # 1975
regulation wssued oy the Interior Deparunent expanded

“Incidental takings of species would be allowed by

i permit under Gorton's proposal, allowing u host of

Jxeconomic activities 10 occur withour the threat of delay - «

the sdetinition uf 1aking t mclude hatac modification oy | -Pecause of the possibility of harm 1o a protected specics. <
¢ An gncidenial take permit would bessued for o wige

degradation, which some critics say went beyond : L : :
congressional intent. The 1erm harm wouid be limited 102 | fange of activities including routine operanon of any
‘direct acuon” by a person that actually injures or kilisap | Structure. building, road. dam. airport or other facility, or

andangered species i for trmgation or consirucuon in progress at the time a
! species s determined to be threatened or endangered.

Takings would ot incjude ncidental takings that :
resalt from otherwise tawful activities i tersiorial seas
and other exclusive economic zonces not designated as
critical habitat, as Jong as the species is not a fish.

Critical habita is redefincd to mean only the specific |
' area occupied by the species when it is listed and 6nly'if -
: '?‘;tb'e:hrea is essential 1o the survival of the species for 50
Sonrces say this provision 18 o accommodite the ! years, Habitat protections could no Inngcr.bf: ex'tcnq;d 1o
shrimping industry, whose members compiained dupng . Arcas where the benefits of exclusion outweigh the
: benefits of protecting the arcu, unless it 1s'determined

one ESA field hearing abeut an Intenior Department rale based O "'Beat Sclentific And e b " )
requinng that they use turtie-safe nets. The provision + based on "Dest scientibic and cc e

would also benefit fisherman who prefer using conical- : farlure 10 designare the area as crincal hamitat will create § %
shaped nets, called trawls, which can snag tuntles, Rt lmmlc):'mn'ltFhr]e?:al'é’i1g:cdi€7§:)ci1;;)ss‘:ymi J:&Gﬁ::“::d :\ é
i Jagi o ! proposed critica a § s |
HolEE TR ue speges. ?o, tg,e commissioner of the Bureaw of Labor Statistics. % Q
The bill climinates the Endangered Species Egch of the commissioner’s cancerns must be responded- [ . g :
Committee, a cabinct-lc\'cg body that can grant ccono:jnic 10.in writing. : " ¥ oG g
development exemptions for construction projects an : ; . ; o St oy 4
other agxivitic.s. cvc‘:, if they would result izr: ".;lc extinction To provide an incentive for hablualbc_:ﬁnsavauun on e,
of a species. Instead of the so-called “God Squad™ ; rs-?;f)eag?iL(;cswla%‘:;eeigE:me'n::g)nm(:;;::x:: thla: &?I Z:evsem the '
étxlx‘;:r?:- g::ita;:;?;zntlhi ‘s)zc]-;c‘li:g)sloof ’I“:: ig::r:g;;);f adminisiration and management of the .ar:a“Thc zzﬁency
Defense may also grant a waiver if needed for national must agree (o regulaie af"l;:'”"‘ that m‘gl'. }"‘:'l} : linde ¢
security reasons, The president could also grant promote conservation of the species 1o which € th
exemptions in major disaster areas. agreement applies,” promote the conservation of the
; | species, and ensure the agreement is adequately funded.
Under Section 7 of the current law, federal agencies Approval and implementation of the agreement are not
must consult with the Fish and Wildlife Scrvice or the subject 1o the National Environmental Protection Act.

e

24 . May 15; 1995
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The advantage for state and local governments is that
they would no longer have 10 comply with Section §
requiremients governing coordination of species
conservation efforts and Section 7 consultation
reguirements.

The bill advocates that the federal government share
50 percent of the costs of complying with a conservation
plan incurred by any individual or federal power -
marketing adminisiration. A 50 percent federal cost-
sharing requirement is mandatory if compliance costs
exceed $10 million.

Gorton would significant]y increase funding for the
law, which has received an aveiage annual appropriation
of $39 million since it was enacted in 1973,

The bill authorizes $110 million in FY 96 for the

Departument of the Interior, increasing 10 $160 nullion by -

the year 2001, It authorizes $15 million for the
Deparunent of Comumerce jin FY 96, increasing 1o $40
million by 2001, The Depariment of Agriculture would
receive $4 milhon 1 annoal appropriations to earry out
the law.

In addition, the bill calls for $20 million per year for
cooperative nianagement agreements, $20 million per
year for non-federal conservation planning and $20
millien per yvear for habiat reserve grants, which would
be awarded w individuals and state or Jocal governments
10 preserve habitat that 1) significantly contributes 1o the
proiecuon of a threatened or endangered species: 2) is
dedicated for a specific period to species protection; and
3) that advances the interest of species protection.

\

Eate of the bill: Goron called the bill “the ultimate
<unshine law."” saying leaders will be held accountable
and federal officials can no longer “hide behind the
curtain of federal laws and court mandates.”

Claims that his bill is radical are being made by
“extremists,” Gorton said, adding, "“The bill brings people
into the process and it provides incentives for local
people and communities to take actions on their own for
species conservation. That's not radical, that’s common
sense.”

Swaff on Kempthore's drinking water subcommitiee,
where Gorton's bill will be referred, said no action has
been scheduled. An aide to Kempthorne said he will give
serions consideration to any measuvre referred to his
subcommittee, but added that it will probably be up to
Chafee, the fu)l committee chair, 10 determine when the
bill will be taken up.

Drinking water subcommittee contacts: Janet Coit,
majority, 224536, David {-{Iy“jns. minority, 224-0748,

For: q‘”ﬁw

- Mary l,chman‘.

Biological Diversity

House task force opené
Washington debate on ESA

After holding seven field hearings in five states on
reauthorization of the Endangered Species Act, a House
Resources Commitiee 1ask force will continue its work

with atleast two niore Washinglon, D.C., hearings, which

will feature interest groups and scientists.

When the Endangered Species Task Force finished a
round of field hearings in late April, Chairman Richard
Pombo (R-Calif.) invited House members to testify a1 the

first of a handful of Washington hearings on the issue, On

May 10, the task force heard from about 20 House
«members who talked about the strengths and weaknesses
of the jaw.

The next Washington hearing will be Thu'rsd.'ay. May

+ 18, A varicty of interest groups are expected to testify

Another Washington hearing will be scheduled in the
next few weeks to take westimony from scientists and
‘bigdiversity experts, A study by the National Academy of
Sciences on the Endangered Species Act, which is
“expected 10 be delivered to Congress May 24, will likelys.
be discussed.

One source indicated that the task force may also holdzs -

.another ficld hearing on the East Coast. The source could
not say when or where the field hearing would be. Oné
possibie site is Maryland's Eastern Shore, which is in
Rep. Wayne Gilchrest’s district. Gilchrest, a Republican
on the task force, has repeatedly urged his colleagues 1o
visit the Eastern Shore to see firsthand how well the
Endangered Species Act has worked there. Gilchrest
began planning a field hearing in March and had invited
several withesses, including national and international
experts on biodiversity, but was told by 1ask force staff
that the hearing would not be authorized unless the
witness list was limited o residents of Gilchrest's district.

Last week: On May |0, the task force heard
estimony from 13 Democrats and 10 Republicans, who
took turns criticizing and defending the Jaw. Task force

members and witnesscs were cordial, with almost none of

the angry accusations and rhetoric that surrounded the
first few field hearings.

Gerry Studds (D-Mass.), the ranking minority member

on the task force, urged his colleagues ai the start of the
hearing to engage in an honest debate on the Endangered
Species Act and 1o stop making demans of
‘environmentalists who support the law and federal
officials who enforee it

“Let's call a cease fire on tree frogs and the Audubon

_Society...let's have some semblance of courtesy in

dealing with one another. Given what Jittle we know
abuut species, the proper cours;_s'@uld be one of caution
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Preface

The Endangered Species Act (ESA) is an important legislative tool for the pretection of
threatened and endangered species in the United States. The ESA asserts a legal claim on behalf of
those species in the United States to habitat that sometimes conflicts with competing management goals
for both private and public lands. It is inevitable that these conflicts play out in the political arena.

Our cominittee was asked to provide advice on scientific aspects of the ESA and to consider whether
the act is "protecting endangered species and their habitats.” We have endeavored to restrict our
advice to the areas where science can better inform the public policy debate. The distinction between
science and public policy is often fuzzy, because the possession of scientific knowledge and the
implementation of that knowledge are so closcly linked. Qur goal in this report has been to explore
and illuminate the knowledge side of the equation.

Since the original passage of the ESA in 1973, scientific knowledge has been any'hlng but .
static. Our understanding of biological species, in terms of their genetic and phylogenetic integrity, has
greatly expanded since 1973. A rich array of new experimental tools have been acquired froin both.
genetics and computational biology during the past two decades and these have helped to drivea . .

revolution in the traditional sciences of taxonomy and systematics. At the same time, new theoretical ../,
constructs have been elaborated that have given greater depth to definitions of species. .; . -1, 1ot

Specics are composed of systems of populations (metapopulations) that have both temporal and
spatial dimensions. The temporal history of individual species and of the migrating continental land ;..
masses that contain terrestrial habitats is known in much greater detail today; than in 1973. . The earth is
dynamic and contemporary biological diversity is the unique realization of this long history of change. ;'\
The time scales involved in biological change are long relative to human generations and, as & .. gl
R consequence, it is casy for us to see the biological worid as static:.:Nothing could be funher from thc. 4

truth. Modern biology reveals that species are reservoirs of unique genetic adaptauons to multifaceted
physical and biological environments. The accumulation of these diverse adaptations is the result of ..,
shared evolutionary history that typically involves hundreds of thousands of years of genetic continuity.,
The extinction of a species constitutes the irreversible Joss of a suite of unique genetic adaptatxons that
have been acquired (much like interest) over a long history of invesunent, = - .

Rates of extinction are uneven over geological time. - Several episodes of major cxtmcuon are .
now recognized including the Permian-Triassic evenl (245 million years ago) when approximately 65% ‘
of terrestrial species became extinct and the Cretaceous-Tertiary event (65 million years ago) when
approximatcly 90% of terrestrial and marine reptiles became extinct, When viewed on a global scale,
the present era constitutes yet another major episode of biological extinction. . In contrast to the past,
however, the present cause of extinction is a single biological species that has become so successful and
so exploitive that it threatens 10 destroy the very capital that is necessary for its own long-term survival.
‘That single species—humankind—is capable of rational analysis and plannmg, s0 that it can influence

its own long-term destiny.
The earth's non-human biota is crucial to humans' long-term survxval Wc depend on the

photosynthetic capability of green plants for the oxygen that we breathe and for; virtually all of our food

and energy requirements. The ability of green plants to grow is in turn dependent on a fixed supply of

nitrogen (nitrates and nitrites) that are largely the product of a specialized group. of microorganisms -

(Rhizobia). Many of our modern drugs have been derived from biotic sources.. The list of human - - .

dependencies on the complex web of biological spccxcs is virtually endless. . %
Habitat, the spatial dimension of species, is absolutely crucial to specnes sumval Habxtat is

the theater in which the network of interactions between the physical and biological worlds play out.

aF vi
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The landscapc theory of habitat emphasizes the hetcrogeneity, complexity and dynamic character of ¢
physical and biological environment, The metapopulations of species are distributed on this shifting
mosaic. If these are the scientific realities, then how do we malch science to wise habitat conservatic

: The autllprs of the ESA recognized that species conservation must include strong provisions f
habitat conservation. These provisions included a trigger (threatened or endangered status of a specit
that caused certain legal prohibitions (jeopardy and taking restrictions). The Jaw provides for the
recovery of species through the designation of critical habitat and through the elaboration and
implementation of recovery plans. Duting the 20-year evolution of the ESA, additional provisions
have been added, including additional mechanisms for habitat conservation, and others aimed at the
resolution of conflicts engendered by ESA prohibitions. The committee was not charged with
reviewing how the ESA is implemented by various federal agencies and did not directly address this
question. We do, however, have several recommendations that would help improve the administratio
of the ESA if they were adopted (see Chapters 4 and 10, for example). :

In general our committee finds that there has been a good match between science and the ESA
There are, of course, points where the agreement between science and the ESA is poorer, These
include lack of timely, designation of endangered or threatened status and similarly timcly removal fro
these categories when recovery goals have been achieved. Survival habitat should be identified and
designated for protection if necessary when species are listed as endangered. We have been able to
aligif the “distinct population segment” language of the ESA with our contemporary understanding of
evolutionacy units.. We hope that such alignment helps to achieve Congress's intent that distinct
population segmeris be listed only sparingly and on a sound scientific basis and thus reduces the dang
that the ESA itself could be jecpardized by carrying that Janguage (o an absurd extreme,

i {7 The analytical tools to evaluate species health have been greatly developed in recent years.
The cinergence of extinction theory from population genetics and ecology, the combination of
demography and genetics in population viability analysis and the cxterision of risk analyses into the
realm ‘of biological conservation promise o lead 'us to wiser allocations of effort in the future. ‘The
field of ecosysiém management has also ¢merged as a significant ficld of applicd biology, in part as a
response 1o the need for a more global view of conservation imperatives. The rich growth of these
areas of science has also illuminated areas where our knowledge is still inadequate. In response to the
charges'given our committee, we attempt to identify areas of critical scientific uncertainty,

To paraphrase the great 20th century ecologist G. E.-Hutchinson, species are the actors in the
ecosystem theater, To susiain a viable future for our descendants, we must find ways 1o preserve both
specics and ecosystems. The ESA is a critically important part of our efforts to conserve species and
thereby conserve ecosystems, By virtue of the habitat restrictions that accompany endangered status,
species that happen (o share habitat with an endangered species gain a measure of protection. The 20-
year history of the ESA has validated its focus on species endangerment. Species are objective entities
that are casily recognized. Their health and needs can be assessed and sound scientific management
plans can be implemented. Despite this, the task of managing each of the vast muititude of species on
case-by-case basis is beyond human capabilities. . This is further compounded by the fact that many
species remain undescribed. A challenge for the future is to find more integrated mechanisms to
sustain both species and ecosystems that do not depend on case-by-case management.

© 7 It was my great good fortune to work with a knowledgeable, effective, and collegial committee
The various chapters of this report are the product of much hard work and spirited debate. I want to
express my deep gratitude to the committee—including H. Ronald Pulliam, who resigned from the
cornmittee whien he assumed the directorship of the National Biological Service in May 1994—for their
wisdom, patience and cheerful acceptance of the tasks imposed by this project. On behalf of the
committee, 1 thank Project Assistant Adriénne Davis for atiending to our many needs. Staff Officer

Vil
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Patricia Peacock was a source of much practical expericnce in conservation policy and she was a
diligent editor and critic. Project Dircctor David Policansky contributed his vast experience in science
policy, especially in the realm of conservation policy, to this project. David Policansky and Pat
Peacock also wrote, rewrote and edited many sections of this report, They contributed greatly to the
finished product. Finally, thanks (o the many representatives of public agencies—especially the Fish
and Wildlife Service—and private groups who made written and oral presentations to our commitice.
They added an essential dimension to our understanding of the complex issues that surround the ESA.

Michaei T. Clegg
Chairman

“al viii
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Executive Summary

INTRODUCTION

Species extinctions have occurred since life has been on earth, but human activities are cansing
the loss of biological diversity at an accelerating rate, The current rate of extinctions is among the
highest in the entire fossil record, and many scientists consider it to have reached crisis proportions,
The 1973 Endangered Species Act (ESA) and its subsequent amendments are the latest in a long line of
federal legislation designed to protect wildlife, The ESA is the broadest and most powerful law to
provide protection for endangered species and thejr habitats. The economic and social cests of
complying with the ESA have been controversial in somne cases. Because of those controversies, and
because the act is being considered for reauthorization, it has been receiving much attention recently.
That attention led to the request for this study to be conducted by the National Research Council
(NRC).

The ESA defines three crucial categories: "endangered" species, "threatened” species, and
“critical* habitats. ("Subspecies” of plants and animals and “distinct population segments” of
vertebrates can also qualify for protection as species under the ESA.) Endangered species and their
critical habitats receive extremely strong protection; it is illegal to take any endangered species of
animal (or plant in some circumstances) in the United States, its territorial waters, or the high seas. In
addition to this direct prohibition, Section 7 of the act prohibits any federal action that will jeopardize
the future of any endangered species, including any threat to designated critical habitat. The act also
requires the secretaries of interior and commerce to use programs in their agencies in furtherance of the
act and requires other agencies to “utilize their authorities in furtherance of the purposes of [the act] by
carrying out programs for the conservation of endangered species and threatened species.” The 1978
and later amendments (o the ESA established a requirement for recovery plans to be prepared by the
U.S. Fish and Wildlife Service for inland species and by the National Marine Fisheries Service for
marine species, unless the secretary "finds that they will not promote the conservation of the species.”
Those plans are requited to include specific population goals, timetables, and estimated costs.

The strength of the ESA lies with its stringent mandates constraining the actions of private
parties and public agencics. Once a species is listed as threatened or endangered, it becomes entitled to
shelter under the act's protective umbrella, a far-reaching array of provisions. Critical habitat must be
designated "to the maximum extent prudent and determinable” and recovery plans, designed to bring
the species 1o the point where it no longer needs the act's protections, are required if they will promote
the conservation of the species. Funds for habitat acquisition and cooperative state programs are
authorized. Federal agencies must ensure that their actions are not likely to jeopardize the survival of
listed species nor adversely modify their critical habitats. Agencics are also required to use their
authorities 10 promote endangered species conservation.

In addition to the Section 7 prohibition of any federal action that Jcopard:zes an endangered
species or its critical habitat, Section 9 prohibits the taking of an endangered species of fish or wildlife!
(or. by regulation, of threatened species). Sections 7 and 9 are major sources of the act's power as

! Section 9 provides somewhat Jesser protection to plants, making it unlawful to "remove or reduce 1o
possession any such spcctcs from areas under Federal jurisdiction . . . or remove, cut, dig up, or damage or
destroy any such species on any other area in knowing viclation of any faw or regulation of any state .

1
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2 Science and the Endangered Species Act

well as numerous controversies. In particular, the prohibition against taking endangered species has
raised qucsnous among private landowners: faking is fairly broadly defined in the ESA and even inore
broadly in some regulations. How broad the definition of taking in regulations should be is currently
undergoing review by the U.S. Supreme Court. The court's decision will be important in determining
the futre of some of the controversies about the taking prohibition.

As human activities continue to affect specics populations and their habitats, two major
questions arisc concerning the ESA. First, the focus of this report: is the ESA soundly based in
science as an effective method of protecting endangered species and their habitats? The second
question--of great public importance, but not part of this committee's charge—concerns the desired
public policy with respect to protecting endangered species and their habitats, i.e., what are the costs
and benefits, and to what extent is the public willing to incur the costs?

THE PRESENT STUDY

.. InNovember of 1991, Sena(or Mark Hatfield, Representative Thomas I‘oley. and’
RepreSenLauve Gerry Studds wrote (o (he chairman of the National Research Council requesting a study
of "several issucs related to the Endangcred Species Act.” The request focused on scientific matiers
related to the act. After reeeiving funding from the U.S. Fish and Wildlife Service in Scptcmber 1992,
m(, NRQ_S Board on Envxronmemal Studles and 'loxu.oiogy convened the Commmec on Scientific
Issties'in the Endangered Species Act.” The committee’s membership includes expertise in ecology;

: systematics; population genetics; wildlife management; risk and decision analysis; the legal, legislative,
j and administrative history of the Endangered Species Ac(; economics; and the implementation of the
: ESA from public and private perspectives. The commitice's statement of task is based very closely on
the letter of request from the three members of Congress (see Appendix A).
The committee was asked 10 review the following issues and to evaluate how Lhey relate to the

overall purposes of the Endangcr"d Speclcs Act:

® Deﬁmnon of species. Thc commmee was asked to review how the term speczc.r has been
used to implement the ESA, and ‘what units would best serve the purposes of the act. -
e Conservation confllcts between species. The commitree was asked how frequent or severe
conflicting conservation needs are when more than one species in a geographic area are listed as
endangered or threatened under the ESA, and to make rccommcndatlons to resolve these conflicts. _
® Role of habitat conservation. The conunitee was asked to evaluate the role of habitat
protection in the conservation of species and to review the tc‘auonshlp bctween habltat-protecllon and A~
other requirements of the act.
® Recovery planning. The commiitce was asked to review the role cf recovery plannmg
under the act and to consider how recovery planning could better contribute to the purposes of the act.’
® Risk. The committee was asked (o review the role of risk in dec:lsmns made under the ESA
(such as what constitutes sufficient "endangerment” to require listing of a species, what consmutcs
jeopardy, adverse modifications, reasonable and prudent alternatives, taking, conservation, and""
recovery). It was also asked to review whether different degrees of risk ought to apply to different
types of decisions (e.g., should an endangered species be at greater risk than a threatened species to . |
justify listing?) and to identify praclical methods for assessing risk to achieve the purposes of the act |
better while providing flexibility in appropriate circumstances to accommeodate other objecnves as well. |
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® Issues of timing. The committee was asked (o review the timing of key decisions under the
JiSA and to consider ways of improving such timing under the act to serve its purposes better while
minimizing unintended consequences.

The committee held meetings in Washington, D.C., and Irvine, California, where it received
bricfings from federal officials, congressional staff, Scnalor Mark Hatfield, Secretary of the [nterior
Bruce Babbilt, members of private conservation organizations and of private industry, and other
experts. It has also made use of many sources of information, mcludmg previous NRC reports;
documents and studies done by other agencics; and relevant published Jiterature from scientific
journals, symposia, and books, _ :

This repert reviews scientific issues related to the ESA. The overall conclusion is that the ESA
is based on sound scientific principles. Many scientific advances have been made since the ESA was
passed in 1973, and they provide opporrunities to improve the act's implementation, especially with
respect to identifying species, subspecies, and distinct population segments, with respect to estimating
risks of extinction, and economic and decision analyses, Although it is difficult to quantify the

ffectiveness of the act in preventing species extinction, there is no doubt that it has prevented the
extinction of some species and slowed the declines of others. It is equally, clear that the ESA by itself
cannot prevent the loss of many species and their habitats. lnstead the BSA xs best v1ewed as one part
of a comprchcnswe set of ways of proteumg specics and therr habitats, The commmee was not asked
to comment on the socml and polmcal decrsrons conccrmng thc lr.SA s goakls and tradeoffs gnd u has ht
not done S0, Nonethclcss. they are and should be an mponam part of the pohcy drscussxons about lhe
ESA, - - G e e e e e ey v geape c3BA . o sy
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Extmct-on is an essential part of evolution. In the past 20 years we have Ieamed a great deal
about the carth's physical and biologicai history. Over the past 500 million years “at least five mass
extinctions have occurred, with as much as 84% of the genera, of marine. mvcrtcbratcs disappearing
from the fossil record. Those exlmcuons were associated w:th major phySlcal evems Toddy, we are
again witnessing a major extinction. Unlike the carlier ones, wmch affectcd somc kinds of orgamsm:,
and some Kinds of habitats more scvere;y than others, today's extinctions are aft‘ectmg all major groups
of organisms in all nonmarine habitat types (the marine envrronmcm has not yet becn affected as much
as terrestrial and freshwater environments),

We do not know how many. species of orgamsms live on car(h but thcrc are many ways of
estimating the rate of extinction in various habitats and in various kinds of orgamsms The major cause
of the current extinctions is human activity, and most estlmales suggest that human actwnty has
significantly increased thc background extinction rate?, perkiaps by orders of magmtudc “Such
activities include direct al!erauon of habitats by forcsrry. agnculmre ﬁshmg, and rcsrdenhal and
commercial developmem md:recl allcranon of habitats by pollution of water, air, and the soil: :
aiteration of ecosystems, by inlroducuum of exouc orgamsms and the 5prcad of dlscase.s, removal or :
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thousands of ycars 10 occur; the current rate of extinctions appcars 10 be comparable to the rates during those
evenis.
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alteration of sources of food and shelter for organisms by human use of natural resources, and
unregulated harvesting, hunting, and fishing.

THE SPECIES CONCEPT

Species of organisms are fundainenial objects of attention in all societies, and different cultures
have extensive literatures on the history of species concepts. - The Endangered Species Act (ESA)
defines species to include "any subspecies of fish or wildlife or plants, and any distinct population
segment of any species of vertebrate fish or wildlife which interbreeds when mature.” In the act, the
term species is used in a legal sense to refer to any of these entities. In addressing its use in the ESA,
one must remember, however, that species has vernacular, legal, and ‘biological meanings.

Many societics have notions of kinds of organisms, usually organisims that are large and
conspicuous or of economic importance. The term species can be applied to many of those kinds and
can be accurate as a scientific and vernacular term, becavse the characteristics used to differentiate
species can be the same in both cases. Largely for this reason, the question of what a species is has not
been a major scurce of controversy in the implementation of the Endangered Species Act. Greater
difficulties have arisen in deciding about populations or groups of organisms that are genetically,
morphalogically, or behaviorally distinct, but not distinct enough to mem the rank of specnes-—n G,
subspecies, variéties, and "dxslmcl population segments.” - Sl el oL

In particular,: qucsuons have arisen about how to recogmze‘ "distinct p0pulauon segments." To "
help in xdcnufymg them’’ thie commiitee mlroduces the concept of an ‘evolutionary unit (BRUY. AnEU
is a group of organismis mat represents a ségmerit of biological d1vcrsnty that shares a common-
evoluuonary lineage ‘and containis the potential for'a unigue ‘evolutionary future. Jis uniqueness can be
sought in several attributes, including morphology, behavior, physmlogy. and biochemistry. Because
any specified group of organisims can be claimed'to have a unique evolutionary future) a basic
characteristic of an EU is that it is distinct from other EUs.- In most casés, an EU will also occupy a
particular geographical area. Most currently recognized species and subspecies are EUs.

Distinction implies an independent evolutionary future, Esnmates of distinctiveness (i. e,
circumscription of EUs) are based on genetic, molecular, behavioral, morphologlcal or ecological
characteristics, - Any single method will often be inadequate to identify'an EU (that is, to provide
compelling evidence of distinctiveness). The question of distinctiveness and the associated inference of
an independent evolutionary future usually requires the careful integration of several lines of evidence.

Committee Conclusion. The ESA is clear that specics and subspecies of "fish or wildlife or
plants"—defined in the act to include all members of the plant and animal kingdoms—are eligible for
protecticn. - The ESA's emphasis on distinct population scgmems—: e.. taxa below the rank of
subspecies—is soundly based on science. : A

Committee Recommendation. The committee concludes that 1he ESA's inclusion of species
and subspecies is soundly justified by current scientific knowledge and should be retained. Often,
competent systematists will be required to delineate subspecies, and sometimes species as well. A

Committee Recommendation. To help provide seientific objectivity in identifying population
segments, the concept of the evolutionary unit (FU) should be adopted. The EU is a segment of il

&P

3 Similar but not identical to the National Marine Fisheries Service's Evolutionary Significant Unit; see .
Chapter 3.
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biological diversity that contains a potentia! for a unique cvelutionary future. To clarify the analyses,
identifying an EU should be separate from deciding whether it is in need of protection,

. Commmittee Conclusion. The ESA explicitly covers species and subspecies of all plants and
animals. As currently written, however, it covers taxonomic units below the subspecies level (i.e.,
distinct population segments) only for vericbrate animals. There is no scientific reason (other than lack
of knowledge) to exclude any EUs of nonvertebrate animals and plants from coverage under the ESA.
Although the way organisms are divided into kingdoms has changed since the ESA was enacted in
1973, current scientific knowledge about how species concepts apply to these organisms does not lead
us to recommend that coverage be extended 10 prokaryotes and most single-celled eukaryotes, such as
yeasts, ,

- Committee Conclusion. Application of the EU concept should not result in any substantial
change in the application of conservaticn laws, We hope it will move decisions of eligibility for .
protection away from arguments only about taxonomic ranks and into a realm where more substantive
views about the degree to which populations are evolutionarily significant and new techniques can be.
applied. :

IIABITAT

Habitat—the physical and biological setting in which organisms live and in which the other .
components of the environment are encountered-~is a basic requirement of all living organisms.. It
embraces all components of a species environment. The relationship, nationwide, between vanishing .
habitats and vanishing species is well documented. The ccological relationship is simple and faitly
general: species diversity is positively correlated with habitat arca.. A,co_r‘oll_ary of this relationship is
that if habitat is substantially reduced in area or degraded, species occurring in the wild will be lost..
Therefore, habitat protection is a prerequisite for conservation of biological diversity and protection of
endangered and threatened species. The Endangered Species Act, in emphasizing habitat, reflects the
current scientific understanding of the crucial biological role that habitat plays for species. 2

The question has been raised whether critical habirat should be determined at the time of listing
or whether it should be deferred to the time of recovery planning. Because of public concern over
economic consequences, the designation of critical habitat is often controversial and arduous, delaying
or preventing the protection it was intended to afford. - il :

Committee Recommendation. Because habitat plays such an important biological role in
endangered species survival, some core amount of essential habitat should be designated for protection
at the time of listing a species as endangercd as an emergency, stop-gap measure. As discussed below,
it should be identified without reference (0 economic impact. Economic review may need to remain
linked to critical habitat determination in the ESA, and determination of areas essential to the recovery:

; .{, of a species, including areas not currently occupied by that species, can be especially complex. Hence
we suggest designation of survival habitat. e . Rk, gt S 9 el

Survival habitat would be designated at the time of listing of an endangered species, unless
insufficient information were available or harm to the specics would occur.. For this purpose, survival
habitat would mean the habitat necessary to support either current populations of a species or
populations that are necessary to ensure short-term (25-50 years) survival, whichever is larger; surv
habitat would receive the full protection that the ESA accords to critical habitat. Because of its
emergency nature, no economic evaluation would be conducted before designating survival habitat. s
The designation of survival habitat (and its protection under the ESA) would automatically expire with
the adoption of a recovery plan and the formal designation of critical habitat. Subsequent recovery

ival
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planmng would include designation of critical habitat as currently defined in the ESA (including
economic evaluation) to include areas necessary for species recovery.

Because essential survival habitat is identified in our recommendation without reference to
ecenomic impact, and because it might not be sufficient 10 ensure long-term survival and recovery of
cndangered specics, the committee views it as an emergency, stop-gap measure until critical habitat can
be designated and a recovery plan can be completed, not as a substitute for those measures. Indefinite
delays in designating critical habitat and formulating recovery plans after designation of survival habitat
might cause harn to economic interests and to the endangered species itself. Therefore,
implementation of this recommendation needs 1o include ways of preventing that delay from occurring,

Committce Recommcndahon. The committee endorses regionally based, negotiated
approaches to the developmcm ot‘ habuat conservation plans Guidance from FWS for the developinent
of such plans should include advice on the dcvelopmcnr of biological data such as demographic and
genetic analyses, habitat requirements of the species involved, rescrve design, and monitoring, and it
should also include advice on descriptions of management options and apphcanon of risk analyses in
consideration of al!emaHVCb

RL(,OVERY

The ummate goal of the ESA is to recover threatenied and endangercd spccxcs Recovery is ‘
“the process by whi¢h thie’ decling of a threatened or endangered specnes is arrested or reversed, and- ‘
threats to its survival are neutralized, so that its long-term survival in nature can be ensured." Despite
) increased attention from Cangress, recovery plans are developed too slowly and recovery planning
remains handicapped by delays in its implementation, goals that are sometimes not scientifically
supported, and the uncertainty of its application to other federal activities.

No recovery plan, however good it inight be, will help prevent extinction or promote recovery
if it is not implemented expeditiously. Indeed, the failure to implement a recovery plan quickly can
also increase the disruption of human activities, because of the resulting uncertainty among other
causes.

Commiltee Recommendauon. To rcducc unccrtamly and permn the plannmg of activities not
directed at speues recovery, all recovery planmng should include an element of " recovery plan’
guidance,” pamcularly with regard to activitics anticipated to be reviewed under sections 7, 9, and 10
of the ESA. FWS should convene a working group to develop explicit guidelines for the application of
data to the construction of recovery objectives and criteria. To the degree possible, the guidance
should identify activities that can be assumed to be consistent with the requxremcnts of those sections,
activitics that can be assumed to be inconsistent with them, and activities that require individual
evaluation. 1'opics would include a habitat-based approach to recovery; a logical, hierarchical :
approach to analysw ot‘ ccologxcal and genetic data on the species; guidance for demographic modeling,
stressing the inherent uncenamty of such ‘modeling; outlining future research needs and how the -
research will conmbute to species and habltat management; and an effective momtormg scheme,

. Several habltat-related features of the ESA differ without scientific basis, in particular,
standards apphcnblc to the protection of plants and to the determination of jeopardy and modification of
critical habitat, and different standards of protection on public and pnvate lands. For cxample Secnon
9 fails to protect cndangercd plants from habitat modxﬁcauon to the same degree that it protccts
animals, especially on private lands.

"~ Committee Conclusion. The biological d:fferencas between animals and plams underlymg
: ) their taxonomic separation offer no scientific reason for lesser protection of plants. The biological'and -
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physical requircments of species—including endangered and threatened species—do not vary according
to the ownership of the habitats that they occupy. Therefore, there is no b:oiag:ca( reason to have
different standards for determination of "jeopardy,” “survival," or * 'recovery” on public and on private
lands (there could of course be other kinds of reasons).

Committee Conclusion. Public agencies and individual public servants on public lands behave
differently from private landowners, both corporations and individuals, on private lands, because their
rewards and incentives are different. Therefore, requirements applied equally on private and public
lands will not necessarily provide the same degree of protection, although the biological standards or
criteria on which the regulations are based are the same. 1t follows, then, that different mechanisms
may be needed for avoiding endangerment and achieving recovery on public and private lands.

Committee Conclusion. The act and its regulations distinguish between species "survival” and

‘recovery” for purposes of deiermining jeopardy to species and adverse modification of their critical
habxtats. .Survival and recovery are points on a continuum. Clearly, if a species does not survive, it
cannot recover. It is less obvious, but still true, that any action that jecpardizes recovery also decreases
the probabnhty ‘of long-term survival. ]

Committee Recomuendation. To permit a rational evaluation of survival and recovery goals,
estimates should be provided of probabilities of achieving various goals over various periods. the
periods should be expressed both in years and in generation times of the organism of concern.
Evaluation of long-term and irreversible impacts should be conducted in terms of Jong-term recovery of
the species. Although it will often be difficult to make these estimates, even the attempt to make them
wiil havc valuc by rcqumng an objective analysis and by reqmrmg assumptmns to be specnf ed

0 Ay iy : S x5 P - . ) TR T

CONSERVATION CONFLICTS BETWEEN SPECIES

+Because plants and animals are linked (0 other organisms in ecosystems in a variety of ways, it
is inevitable that conflicts will arise when attempts are made to protect individual species of plants or

animals. One of the charges presented to the committee concerned conservation conflicts between i *

species. .

Committee Conclusion. We have found few well—docv mented cases where 'managemcnt
practices focusing on particular specics protected under the Endangered Spcues Act result in direct

*- conflict with the needs of another.

32 It is possible that this low number siems from Jack of knowlcdgc of the ecological networks of
which threatened and endangered species are part; from the fact that comparatively few specics are
currently listed and that recovery plans have been formulated for even fewer; and from the inadvertent
protection for other listed spccies under some current rccovery plans. We expect that our knowledge
of such conflicts and the potenial for their occurrence will increase as eco!og:cs of listed species
become better known, more recovery plans are formulated, and habitat for conservmg endangercd
species becomes more constricted., :

Commlttee Conclusion. Under current policies, the greatest potennal for conmcts in
protecting species and for management of individual species will arise in situations in which habitat
xcducuons-c:pcmally extreme reductions—themselves are the causes of cndangcrmcm and the habitats

of listed species are largely overlapping.
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Committee Conclusion. The most effective way to avoid conflicts resulting from management
plans for individual species is (0 maintain large enough protected areas to allow the existence of
mosaics of habitats and dynamic processes of change within these areas. In addition to, and as part of,
this strategy, multispecies plans should be devised to ensure the maintenance of habitat mosaics and
ecological networks. Habitat (in the broadest sense) thus plays a crucial role in protecting individual
target species and, ultimately, in reducing the need for listing additional species. When insufficient
habitat is available to resolve such conflicts, other factors must be evaluated to resolve the conflicts,
such as the consequences of various management options on each spcc:es the ecological importance of
the species, and the distribution of the species.

ESTIMATING msx

The concept of risk is central to the xmplemeutatxon of the BSA The mam risks involved in the
implementation of the Endangered Species Act are the rnsk of extmctxon (relatcd w the probability of
both biological and nonbiclogical events) and the nsks assocmted wxlh unneccssary cxpcnd:turcs or
curtailment of land use in the fice of substannal uncenanmes about thc accuracy of estimated nsks of
cxtinction and about future events. Smcc the passage ‘of thc ESA there have been enough
developments in conservation blology, population genctxcs and ecologlcal theory that substanual[y
more scientific input can now be used in the listing and recovery—plam)mg processes. Numerous '
models have been developed for estimatinig the risk'of cxtmctmn for small populauons Altﬁough most
of these models have shortcomings, they do provldc \?aluablc m.slghts mto the potennal nmpacts ofi's
various maragement (or other) activities’ and of rccOVery plans I pamcular they are valuable for-
comparmg the likcly effects of alternauve managemem opuons and of altcrnanve advcrsc el‘fects on thc
species. i L o E et TR

Despite the major advances that have been made i in models for predu:tmg mean extmcuon
times, he existing methods still have substantial limitations. Oﬁen, risk factors are not wcll Known.
Most of the models deal with only one risk factor at a time and fail to mcorporate the interactive effects
of multiple risk factors on reducing the time to extinction, Thxs m1ght result ina tcndcncy for such = -
models to underestimate the Tisk of cxtmcuon Efforts to mtcgrate various sources; of random variation
(gcncuc dcmographlc and emuromnemal) into spatlally explicit frameworks are badly neéded.

Most extinction models pnmanly ‘address the mean time to extinction, Because decisions
associated with endangeréd species usvally are couched in fairly short time frames—less than 100
years—models that predict the cumulative probability of cxunctmn through various time honzons would
have greater practical utility than current models.

Commiftee Conclusion. With only a few exceptions, blologlcally exphcnt quantitative models
for risk assessment have played only a minor role in decisions associated with the ESA. They should
play a more central role, especially as guldcs to rcsearch and as tools for comparmg the probablc
effects of various environmental and management scenarios.

‘Comunittec’ Conclusmn Results from populanon genetic thcory provide the basis for one
fairly rigorous conclusion. Small populauon sizes usually lead to the loss of genetic variation;
especially if the populations remain small for long périods. 1f the mcmbers of the populallon do not
mate with each other at randoni (the case for most natural populations), then the effect of small size on
loss of gene,uc variation is made more severe; the population is said to have a smaller effective size than
its true size. Populations with long- term mcan sizes greater than approxunately 1 ,000 breeding adults
can be viewed as genetically secure; any further increase in size would be unlxkcly to increase the
amount of adaptive variation in a population. If the effective population size is substantially smaller
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than acrual population size, this conclusion can translate into a goal for survival for many species of
mamtammg populations with more than a thousand maturc individuals per generation, perhaps several
thousand in some cases. An appropriate, specific estimate of the number of individuals needed for
long-term survival of any particular population must be based on knowledge of the population’s
breeding structure and ecology. If information on that : species is lacking, information about 2 related
species might be useful.

MAKING ESA DECISIONS IN TIHE FACE OF UNCERTAINTY

To ensure that ESA decisions protect endangered species as they are intended to in a
scient'ﬁcally defensible way requircs objective methods for assessing risk of extinction and for
assigning species 10 categories of protection according to that risk. Standards for assigning speeics to
categories should be quantitative wherever possible and, when this is not possible, qualitative
procedures should at least be systematic and clearly defined. Major advances in both theory and
methods of cenmatmg nsk of extinction allow us to base Jisting and recovery decisions on scientific
principles. In the past, many ESA decisions have failed to meet the guidelines suggested by current
scientific thmkmg, Jisting spccxew as endangered only when populations had dropped to the point where
cxtinction was, u}\mment and proposing recovery goals that left the spccu:s still at high nsk of

extinction. o
ol l)’ y
G ,Conumttee Conclusnon We can ﬁnd no scnenuﬁc basis for scmng different levels of risk for

11 Fi b

different’ taxonomxc groups such as plants or ammals or for public versus private actions that may
affect hsted spcmes However itis critical to, understand ‘that bccausc pubhc and pnva'e entities may

behave chfferently, different management policies may be required for publi¢ and private lands in order

to achieve the same biological risks for listed specics in the two settings. No impleméntation of thc
ESA can be. fully successful without recognizing these differences.

‘Committee Recommendation. .To the degree that they can be be quamlﬁcd the levels of risk
associated with cndangcred status should be higher than those for threatened status. Once a species no
longer quahfies for threatened status, it should be considered recovered and dclnsted Levels of risk to
trigger ESA decxsxons should be framed as a probability of extinction durmg a speclﬁcd period (i. e,

i% probabxhty of extinction over the next y years). Although some »rises may call for short time -
horizons {on the order of tens of years), ordinarily it will be necessary. fo view extinction over longer
periods (on the order of hundreds of years) so that short-term solutions do not create long term
problems. The selection of particular degrees of risk associated with particular periods as the standards
for listing species as endangered or threatened reflects both scientific knowledge and societal values.

Although the objectives of the ESA are not intrinsically conﬂlcung, the act must be
implemented with limited budgets, and so conflicts can arise in determining how to allocate funds
among listed spec:es all of which qualify for the act's protection. Scientific considerations, such as
whether a species or its habitat possesses unusually distinctive attributes or whether protsction of a
taxon would confer protection on other candidate taxa and their habitass, should be used to help set
priorities for action. Decisions to set priorities for implementation of the act afe often difficult and

controversial, and the proccdures for making them should be explicit and well documénted. Structured

methods, such as decision analysis, can improve both the substance of these. dccmons and thc ;

Jusuﬁcatxons offered for them.
Meeting the objectives of the act can sometimes conflict with othcr human ochcuves such as

development of private or public property harboring listed species. The act ‘prohibits consideration of
human objectives unrelated to species protection in decisions regarding Jisting, "take," and "jeopardy,”
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but directs that these other objectives be taken into account in decisions about critical habitat and
implementation of recovery plans. Tradeoffs between species protection and economic or other
benefits or costs must be evaluated. Again, because these tradeoff decisions are often difficult and
controversial, it is important to use well-structured and explicit methods for making them.

ESA decisions are inevitably based on limited information, and so agencies are obliged to act in
the face uncertainty about species status and the impacts of proposed activities, Decisions in the face of
uncertainty carry the prospect of heing wrong in various ways and with varying, and often
asymmctrical, consequences. For example, ianagers concerned with delisting a formerly endangered
species must be wary of two types of errors: delisting when the species is actually still in peril, and
failing to delist when the species has truly recovered to the target level. Each type of error has both
biological and nonbiological consequences. The first error has adverse bmlogxcal conscquenccs for the
endangered species—it would be irreversible if the spccxcs bccamc extinct—and, perhaps posmvc
socioeconomic consequences for sectors whose activities may have been constramed by rccovcry
guxdclmes The second error has neutral 1o positive consequences for the’ spccms but potenllal neganve
socioeconomic consequences. It is not possible to minimize the risks of both typcs of errors *
simultaneously. A decision rule that guards against the first will allow too Imany of the second and vice
versa. To set acw,ptab!e rates for each type of error, both the hkehhood and the magmmde of ™
biological and nonbiological benefits and costs must be weighed in a dc\,lslon-analytxc framework
These decisions are too complicated and too consequential to be entrusted to unaided mlumon 3

If not examined cxphcnly, this asymmetric error stmcmrc can blas decnslons undcr the act to
the detriment of cndangcr*d specnes especxally if they ar¢ based on analyscs that do not “take the "
asymmctnc risk funcnon mto accoum “Although the’ wordmg of the ESA suggcsts that the’ "burdcn of
proof” to show no cffect is on those proposing to mod:t‘y habitat or harm & hsted specxes thc way ‘that’
hypothesis tests are p‘lrascd and error rates are set can pu( the burdcn on those attemptlng to show that
a species should be listed or that a development proposa[ should bc dcmcd or modnﬂed

Committee Recommendation. Because the structure of hypothesxs testing rclated to I:st;ng
and jeopardy decisions can make it more hkcly for ani Lndangercd species to be demed needed -
protection than for a nonendangered species to be protected unnecessarily, dccxslons under the act
should be slrucrured to take explicit account of all the types of errors that could be madc and the:r
cansequences, both biological and nonbiological. The phrasmg of the nunl hypothes:s ‘and scttmg ‘of
error rates should reflect socictal, as well as scientific )udgmcms about what level of rlsk 15 acceptable

for which types of errors.

TIMING

The committee's cotmments on the timing of key decisions under the ESA are mcorpOrated in
discussions of various other topics. In particular, timing is considered in discussions of rec0very
planning (where the committee concludes that recovery plans are, dcveloped too s!owly and rccovcry
planning remains handicapped by delays in zmplﬂmentauon) and identification of survival habitat
(whose designation is n.commended to overcome the effects of delays in desngnatlon of crmcal habitat).

BEYOND THE ENDANGERED SPECIES AéT d

The i*ndangcred Species Act's goal is the prevennon of spcc:cs cxtmcuon. and its legal
apparatus to protect endangered specics is strong. It does not appear to have been intended as an
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overall policy act for the preservation of all of the nation's ecosysterns and biota. Tt is, as the
committee understands it, intended as a safety net.

Committee Conclusion. Although it is impossible to quantify the ESA's biological
effects—i.e., how wel] it has prevented species from becoming extinct—the committea concludes that
fewer species have become extinct than would have without the ESA. In other words, the ESA has
successfully prevented some species from becoming extinct, Retention of the ESA would help to
prevent species extinction. Some changes, as cutlined in this report, would probably make the act
more effective and predictable, and provide a more objective basis for its implementation.

Committee Conclusion. It is also clear that some species have become or are almost certain to
becomne extinct despite the protection of the ESA. In other words, the ESA cannot by itself prevent all
species extinctions, even if it is modified. Therefore, the committee concludes that additional
approaches to the management of natural resources will need to be developed and implemented as
complements to the ESA to prevent the continued, accelerating loss of species. Indeed, many federal,
state, and Iocal govcmmems and private organizations are developing such approaches.

. Fcosystcm management. Despite diverse definitions of ecosystem management and despite
scicatific uncertainties, it is clear that manzging ecosystems and landscapes as an addition to the
protection of individual species can lead to improved natural-resource management and can help reduce
species exuncuons Properly implemented, it can also help to reduce uncertainty and thus’ reduce

economic dlsrupuons
B, Rcconstmcuon or rehabilitation of ecosystems. Restoration ecology is a growing discipline,

Many eéosystems functions have been improved or restored by such activities, and reconstruction or
rchablhtanon of ecosystem functxomng holds much promise for the protccuon of endangcrcd spec:es It-
s not usually possible to return an ecosystem 10 some prior pristine condition, howcvor Many & VS
ecosystems have been so altered that it is difficult fo decide what prior condition we tnight want to
return to. . The trajectory taken by the ecosystem to get to its current condition is not retraceable in the’
way that a htghway is, because many events occur in an ecosystem s history that are not prec:sely }
reversible.. Genetic variability is lost; evolution occurs; exotic species are introduced; human
populations in the region increase, and people develop dependence on a variety of modern
technologies, cultures, and economic systems; and other natural and anthropogenic environmental
changes affect the range of biophysical and socioeconomic possibilities for future states of the systcm
In brief, the past provides opportunities for the future but also constrains it. Thus, attempts to ‘
rehabilitate ecosystem functioning should keep these constraints in mind, so that inappropriately high
expectations are not generated.

® Mixed management plans. Often, resource managers manage areas either for protection of
biota or for human use. It is increasingly difficult to keep people and the effects of their activities
separate from wildlife sanciuaries. Although such sanctuaries (e.g., national parks, wilderness areas,
wildlife refuges, marine santtuaries) are indispensable for protecting endangered species, greater
attention needs to be paid to developing mixed-use areas. These would be urban recreation areas or
residential and commercial developments adjacent to untrammeled areas designed to improve -
opportunities for wildlife while maintaining opportunities for human activities. Although the value of
this approach is becoming increasingly recognized, its development is still in the early stages. ‘

® Cooperative management. Various experiences with cooperative management-—the sharing
of planning and decision making by various government and nongovernment groups—have had some
success. To some degree, habitat conservation plans represent an example of this approach, but it is
likely that cooperative management will be necessary in cases where the strict requirements of the
Endangered Species Act have not yet been applied. It is important to include the major interested
parlies without having so mapy interests involved that consensus is difficult to reach
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& Revised economnic accounting. Too often, economic calculations underlying public and
private decision making are incomplete. Often, they cover too short a time span, and they often
exclude nonmarket values, A short-terin Joss mlght turn into a long-term gain: for ¢xample, losing an
economic activity today might provide opportunities for greater economic activities of different types at
some time in the future. Again, the validity of expanding economic accounting to cover longer periods
and to include nonmarket values is becoming more widely recognized but it is still in the early stagcs of

development.

SCIENCE, POLICY, AND THE ESA

This committee was asked to review the scientific aspects of the ESA and it has done so. It has
not uncovered any major scientific issuc that seriously hinders the implementation of the act. although
its review has suggested several scientific improvements. Many of the conflicts and dlsagreements
about the ESA do not appear 10 be based on scientific issues. Instead, they appear to result because the
act—in the committee's opinion designed as a safety net or act of last resort—is called into play when .
other policies and management strategies or their failures, or human activities in general, have led to
the endangerment of species and populations. In some cases, policies and programs have been based
on sound science, but other factors h:ave prevented them from working. The committee does not see
any likelihood that those endangerments will soon cease to oceur or that the ESA can or should be
expected to prevent them from occurring. It therefore conciudes that any coherent, successful program
to prevent species extinctions and to protect the nation's blologlcal dlvcrsuy 1s going, to rcquxre more, .
enlightened commitments on the part of all major parties to achieve success:: 13 gy s

To conserve natural habualc approaches must be developcd that rely on coop\etauon and 5
innovative proccdures examples provided for by lhc ESA are habitat conservation plans and natural 0
community consevration planning. But those are only a begmmng Many other approaches have been,.
discussed in various fora. They include cooperative management (sharing decxs:on»makmg authonty
among scveral governmental and nongovernmental groups), transfer of. devclopmcnt credils mitlgation
banks, tax incentives, and conservation easements, B

An analysis of these and other policy and management optlons is beyond thls commmec s
charge, but sound science alone will not lead to successful prevention of many species. ¢ extmcuons
conservation of biological diversity, and reduced economic and social uncertainty and dxsmptnon But
sound science is an essential starting point. Combined with innovative and workable pollmes it can
help to solve these and related problems. .
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