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TO t LEGISLATIVE COUNCIL COMMITTEE ON HIGH WATER MARK 

FROM: Thomas R .  Walenta, Professor  of  Law 
Idaho Water Resources Research I n s t i t u t e  

DATE: November 24, 1966 

SUBJECT : SUMMARY REPORT ON TITLE TO THE2 BEDS 
OF NAVIGABLE WATERS I N  IDAHO. 

Nature and This s tudy  is  concerned wi th  t h e  Federal  and S t a t e  Laws 
Purpose of and s t a t u t e s  governing t h e  ownership and c o n t r o l  of t h e  
Study beds of  navigable  streams and l a k e s ,  toge ther  wi th  t h e i r  

waters, i n  t h e  S t a t e  o f  Idaho. I t  w a s  made a t  t h e  reques t  
of  M r .  Harold Snow, Chairman of  t h e  1965 Sub-committee on 
High Water Mark Leg i s l a t ion  of  t h e  Idaho L e g i s l a t i v e  
Council.  I ts purpose i s  t o  provide  such m a t e r i a l s  f o r  
t h e  Chairman and h i s  committee members a s  w i l l  enable  them 
t o  comply wi th  Senate  Concurrent Resolution No. 7 ,  Idaho 
Session Laws (1965) a t  922: 

L e g i s l a t i v e  "Referring t o  an assignment,  concerning t h e  need and 
Authoriza- d e s i r a b i l i  t y  of l e g i s l a t i o n  providing for t h e  develop- 
t i o n  for  ment, management, and regu la t ion  of lands  l y i n g  below 
s tudy t h e  mean high water mark of navigable  streams and l akes  

of t h e  S t a t e  of  Idaho t o  t h e  L e g i s l a t i v e  Council of 
t h e  S t a t e  of Idaho 

B e  i t  Resolved by t h e  L e g i s l a t u r e  of  t h e  S t a t e  of  Idaho: 

L e g i s l a t u r e  
recognizes 
need for  
r egu la t ion  
of shore  
lands  of 
navigable  
waters  

WHEREAS, Chapter 4 ,  T i t l e  67,  Idaho Code, provides  f o r  
s p e c i f i c  assignments by Concurrent Resolution to  t h e  
L e g i s l a t i v e  Council ; and 
WHEREAS, t h e  L e g i s l a t u r e  of  t h e  S t a t e  of  Idaho i s  
a c u t e l y  aware of  t h e  need f o r  enactment of l e g i s l a t i o n  
providing f o r  t h e  development and management, and regu- 
l a t i o n  of  lands  l y i n g  below t h e  mean high water mark of 
navigable  streams and l akes  and a  dec la ra t ion  of pub l i c  
p o l i c y  r e l a t i n g  t h e r e t o ;  and 
WHEREAS, an agency of t h e  S t a t e  of  Idaho should b e  e m -  
powered by such l e g i s l a t i o n  to  i s s u e  leases and cons t ruc t  
p u b l i c  f a c i l i t i e s  f o r  t h e  development, management, and 
regu la t ion  of water-edge developments on stream and l a k e  
beds of Idaho, being mindful of t h e  p rese rva t ion  of 
p r i v a t e  p roper ty  r i g h t s  thereon ; and 
WHEREAS, such lands  should be  developed, managed, and 
regu la t ed  promulgating t h e  a v a i l a b i l i t y  of  such l ands  f o r  
t h e  we l fa re  of t h e  S t a t e  of Idaho and i t s  c i t i z e n r y ;  and 



WHEREAS, t h e  t i t l e  h e r e t o f o r e  sr h e r e a f t e r  a c q u i r e d  by 
t h i s  s ta te  by gramt from t h e  U ,  4, Government, o r  o t h e r s ,  
o r  by o p e r a t i o n  o f  Paw, to l a n d s  l y i n g  below t h e  mean high 
water mark of nav igab le  l a k e s  and streams should  b e ,  by 
l e g i s l a t i v e  enactment v e s t e d  i n  t h k  S t a t e  o f  Idaho i n  
t r u s t  i n  p e r p e t u i t y  f ~ r  b e n e f i t  of a l l  t h e  people  o f  t h e  
s ta te  t o  a l low enjoyment o f  t r a v e l  ove r  nav igab le  waters, 
c a r r y i n g  commerce across such waters, and u s e  o f  such 
waters f o r  r e c r e a t i o n a l  endeavors ;  and 
WHEREAS, i t  i s  i n  v i t a l  i n t e r e s t  of t h e  p u b l i c  welfare 
t h a t  t h e  l e g i s l a t u r e  p rov ide  f o r  t h e  h ighes t  u s e  of 
nav igab le  waters and p reven t  abuses  by r i p a r i a n  owners 
and t h e  p u b l i c  of t h e i r  r e s p e c t i v e  r i g h t s  i n  and on 
such waters; 

L e g i s l a t i v e  NOW, THEREF"BRE, BE IT RESOLVED, t h a t  t h e  L e g i s l a t i v e  
Council  Council  b e  a s s igned  t o  r e s e a r c h  and s t u d y  f o r  cons ide ra -  
a u t h o r i z e d  t i o n  of t h e  Th i r ty -n in th  Sess ion  of t h e  L e g i s l a t u r e  of 
t o  make t h e  S t a t e  of Idaho,  t h e  problems which w i l l  c o n f r o n t  t h e  
s t u d y  L e g i s l a t u r e  of t h e  S t a t e  of Idaho i n  d r a f t i n g  and pro-  

pos ing  l e g i s l a t i o n  p rov id ing  f o r  t h e  development, man- 
agement, and r e g u l a t i o n  of l a n d s  l y i n g  below t h e  mean 
h igh  wate r  mark of nav igab le  streams and l a k e s  pu r suan t  
t o  t h e  d i r e c t i v e  of t h i s  r e s o l u t i o n ;  and 

BE IT FURTHER RESOLVED, t h a t  t h e  L e g i s l a t i v e  Council  
p r e s e n t  t o  t h e  P u b l i c  Resources and Pub l i c  Recrea t ion  
Committee of t h e  Th i r ty -n in th  Ses s ion  of t h e  L e g i s l a t u r e  
o f  t h e  S t a t e  of Idaho,  t h e  f r u i t s  of i t s  r e s e a r c h  and 
s t u d y ,  and submit recommendations r ega rd ing  t h e  enac t -  
ment of such l e g i s l a t i o n  .ll 

Our s t u d y  must a l s o  i n c l u d e  f e d e r a l  d e c i s i o n s ,  s t a t u t e s ,  and 
r e g u l a t i o n s ,  as w e l l  as s ta te  l a w ,  because  A r t i c l e  6 ,  Sec t ion  
2 of t h e  C o n s t i t u t i o n  of t h e  Un i t ed  S t a t e s  o f  America d e c l a r e s  
t h a t  

Study llThis C o n s t i t u t i o n ,  and t h e  Laws of t h e  Uni ted  S t a t e s ,  
i n c l u d e s  which s h a l l  be  made pu r suan t  t h e r e o f ;  and a l l  t reat ies 
Federa l  l a w  made, or which s h a l l  b e  made under t h e  a u t h o r i t y  of t h e  

Uni ted  S t a t e s ,  s h a l l  be t h e  supreme l a w  of t h e  l a n d ;  and 
t h e  judges i n  every  s ta te  s h a l l  b e  bound the reby ,  any- 
t h i n g  i n  t h e  C o n s t i t u t i o n  or t h e  l a w s  o f  any s ta te  
no twi th s t and ing  .#! 

Other  
s o u r c e s  Recognit ion must b e  made o f  o t h e r  s o u r c e s  o f  a s s i s t a n c e  which 
of assis- have made t h i s  s t u d y  p o s s i b l e ,  George M, B e l l ,  Dean of t h e  
t a n c e  Co l l ege  of Law, Ca lv in  C. Warnick, Director of t h e  U n i v e r s i t y  
recognized  



O f  Idaho Water Resources Research I n s t i t u t e ,  P r e s i d e n t  E r n e s t  
Hartung and H. Walter S t e f f e n s ,  V i c e  P r e s i d e n t  of Academic 
A f f a i r s  of t h e  U n i v e r s i t y  o f  Idaho,  have cont inued  t o  f u r n i s h  
t h e  writer wi th  t h e  t i m e  and a d d i t i o n a l  f i n a n c e s ,  t o g e t h e r  
w i th  t h e  secretarial he lp  r e q u i r e d ,  t o  make t h i s  s t u d y  p o s s i b l e  
i n  t h e  t i m e  a l l o t t e d .  

I n  l i e u  of our  f i n a l  r e p o r t  a Summary of t h e  main p o i n t s  
i nc luded  i n  ou r  s t u d y  is  submi t ted  for  your approva l .  

SUMMARY 

Oregon (1) Oregon T e r r i t o r y  w a s  a p a r t  of a l a r g e r  t rac t  of l a n d  
T e r r i t o r y  known as t h e  P a c i f i c  Northwest.  

The ownership of Oregon T e r r i t o r y  by t h e  Uni ted S t a t e s  
government w a s  i n i t i a t e d  by d i scovery  of Captain  Grey i n  
1792; by purchase  and e x p l o r a t i o n  and occupat ion w a s  recog- 
n i z e d  and made complete under i n t e r n a t i o n a l  law by t h e  
T r e a t y  of June 1 5 ,  1946 w i t h  G r e a t  B r i t a i n .  

A t  t h i s  t i m e  t h e  area now inc luded  i n  t h e  S t a t e  of Idaho 
w a s  a p a r t  of Oregon T e r r i t o r y .  For a s h o r t  h i s t o r y  of t h e  
a c q u i s i t i o n  of Oregon T e r r i t o r y  read  Sh ive ly  v. Bowlby, 152 
U.S. 1 (1894) ; 5 Thsrpe,  American C h a r t e r s  a t  2985-2986 
(1909) . 

U .S.Const. ( 2 )  Under o u r  f e d e r a l  system of government, t h e  C o n s t i t u t i o n  
Supreme of t h e  Un i t ed  S t a t e s ,  t o g e t h e r  w i th  t h e  l a w s  and treaties 
Law of made pursuant  t h e r e t o  are t h e  supreme l a w  of t h e  l a n d  
Land [u.s. Const . ,  A r t .  1, C1.  21. 

A r t .  I V  
C1.  2 . ,  
P rope r ty  
Clause  

A r t .  I ,  
$8, C l . 3  
C o m m e r c e  
Clause  

(3 )  The P rope r ty  Clause  of t h e  Federal  C o n s t i t u t i o n  [ ~ r t .  
I V ,  $3, C1.  21  c o n f e r s  on Congress t h e  power "to d i s p o s e  of 
and make a l l  needfu l  r u l e s  and r e g u l a t i o n s  r e s p e c t i n g  t h e  
t e r r i t o r y  or o t h e r  p r o p e r t y  belonging t o  t h e  Uni ted  S t a t e s . "  

( 4 )  TheCommerceClause [Art .  I ,  $8, C1. 31 of t h e u n i t e d  
S t a t e s  C o n s t i t u t i o n  has  also had a profound effect on t h e  
l a n d  l a w s  of Idaho,  p a r t i c u l a r l y  w i t h  r e s p e c t  t o  t h e  beds  
of nav igab le  streams. This  c l a u s e  states t h a t  Congress 
s h a l l  have t h e  power to  " r e g u l a t e  commerce w i t h  f o r e i g n  
n a t i o n s ,  and among t h e  s e v e r a l  states and wi th  t h e  Ind ian  
t r i b e s  ." 



It i s  s i g n i f i c a n t  t h a t  (1) The Federal  Cons t i tu t ion  recog- 
n ized  t h e  Indians inhab i t ing  t h e  United S t a t e s  a s  a p o l i t i c a l  
e n t i t y  with t h e  r i g h t s ,  powers, m d  p r i v i l e g e s  t h e r e t o  apper- 
t a i n i n g ;  (2)  by cour t  dec is ion  [ ~ i l b u r n  v. Ogden, 9 Wheat. 
1, (1824) ] t h e  Commerce Clause w a s  extended t o  inc lude  navi-  
ga t ion  wi th in  t h e  l i m i t s  of  every state. 

Absolute (4) The power of Congress t o  l e g i s l a t e  f o r  t h e  T e r r i t o r i e s  
power i n  i s  absolu te .  [ ~ a t i o n a l  Bank v. County o f  Yankton, 101 U .S. 
Congress 133 (1886) 1. 
under 
Property Another cour t  has def ined t h e  power of Congress over t h e  
Clause pub l i c  domain i n  t h e s e  words: [u.s. v. C i t y  and County o f  

San Francisco,  310 U .S. 1 6 ,  29-30 (1940) ]  

. . . "And Congress has t h e  same power over i t  as any 
o the r  proper ty  owned by t h e  United S t a t e s ,  and t h i s  
power i s  ves ted  i n  Congress without l i m i t a t i o n ,  and has 
been considered t h e  foundation upon which t h e  terri- 
t o r i a l  governments rest .I' 

Congress (5)  Pursuant t o  t h e  c o n s t i t u t i o n a l  powers o f  Congress over  
may convey t h e  pub l i c  lands  i n  a l l  t e r r i t o r i e s  of  t h e  United S t a t e s ,  
beds of Congress may convey by t r e a t y ,  grant  o r  otherwise,  i t s  pub- 
navigable  l i c  l ands ,  inc luding  t h e  beds of  navigable  streams. [ ~ h i v e l y  
streams v. Bowlby, 152 U.S. 1, 47 (1894) l .  In J. Seuper t ,  43 
before L.D. 267 (1914) by an Executive Order of  1872 t h e  C o l v i l l e  
s ta tehood Indian Reservation w a s  extended t o  t h e  middle of t h e  Colum- 

b i a  River. See a l s o  Seufe r t  Brothers v. U.S., 249 U.S. 
194 (1919). 

(U.S. v. Big Bend, T i t l e  20, 42 F.S. 459) 

This power o f  t h e  f e d e r a l  government over  t h e  pub l i c  lands  
w a s  recognized i n  Newton v. S t a t e  Board Bank, 37 Idaho 
58, 69, 219 Pac. 1053 (1923) . 

Indian 
Reserva- (6)  The h i s t o r y  of Indian Reservations c r e a t e d  i n  Idaho 
t i o n s  w i l l  be  summarized a t  a later po in t  i n  t h i s  s tudy.  

Washington (7 )  In 1853 Oregon T e r r i t o r y  w a s  reduced by t h e  formation 
T e r r i t o r y  of Washington T e r r i t o r y  and proclaimed a state on November 

11, 1889. [7 Thorpe, op . c i t  . a t  3971-3972 (1909) 1. 



Idaho (8) What i s  now t h e  S t a t e  ~f Idaho w a s  s u c c e s s i v e l y  a p a r t  
T e r r i t o r y  of Oregon and Washington territories. I t  w a s  formed i n t o  a 
c r e a t e d  s e p a r a t e  t e r r i t o r y  on March 3, 1863. [o rgan ic  Act of Idaho,  

1 2  S t a t s .  808 (1863) , 2 Thorpe ,op .c i t .  913-918 (1909) 1. 

I n  d i  an ( 9 )  By Sec t ion  1 of t h e  Organic A c t  o f  Idaho t h e  r i g h t s  of 
r i g h t s  persons  and p r o p e r t y  of Ind ians  i n  t h e  T e r r i t o r y  w e r e  l e f t  
p r o t e c t e d  unimpaired so long  as such r i g h t s  s h a l l  remain unext ing-  
under u i shed .  N o r  s h a l l  any t e r r i t o r y  of such Ind ians  b e  i nc luded  
Organic w i th in  t h e  T e r r i t o r y  of Idaho u n t i l  such t r i b e  s h a l l  s i g n i f y  
A c t  of i t s  consen t .  The a u t h o r i t y  sf  t h e  Uni ted  S t a t e s  government 
Idaho ove r  such I n d i a n s ,  t h e i r  l a d s  and p r o p e r t y  as i t  would b e  

competent t o  make i n  t h e  absence of t h i s  A c t ,  

Sec t ion  1 9  of  t h e  Organic A c t  provided t h a t  a l l  treaties, 
l a w s  and o t h e r  engagements made by t h e  Uni ted  S t a t e s  w i th  
t h e  Ind ian  t r i b e s  i n h a b i t i n g  Idaho T e r r i t o r y  s h a l l  b e  r i g i d -  
l y  observed.  

P u b l i c  (10) Sec t ion  1 4  o f  t h e  Idaho Organic A c t  provided t h a t  upon 
Land t h e  survey  o f  t h e  l a n d s  w i th in  t h e  T e r r i t o r y  of Idaho,  sec- 
g r a n t s  t i o n s  6  and 36 i n  each township s h a l l  b e  and they  are hereby 

r e se rved  as school  l a n d s  for  s a i d  t e r r i t o r y  and states or 
territories h e r e i n a f t e r  c r e a t e d  o u t  o f  such t e r r i t o r y .  

N o  s t u d y  (11) W e  have made no s t u d y  09 t h e  e x t e n t  of p u b l i c  l a n d s  
made p r i o r  g r a n t e d  t o  p r i v a t e  i n d i v i d u a l s  dur ing  or  after Idaho terri-  
o f  p r i v a t e  to r ia l  days .  It c o u l d  b e  e x t e n s i v e  under (1) t h e  Homestead 
l a n d  A c t  of 1862 ,  (2)  t h e  Mining A c t  of 1872,  (3 )  t h e  D e s e r t  
h ea r ings  l a n d  A c t  of 1877;  as w e 1 1  as o t h e r  l a n d  s t a t u t e s .  

(12) The e x t e n t  of a f e d e r a l  p a t e n t  t o  p u b l i c  l a n d s  has  
been d e c l a r e d  t o  extend t o  t h e  o r d i n a r y  high water l i n e .  
S c o t t  v. Lat t i g ,  227 U . S .  229 (1912) ; Barney v.  Keokuk, 94 
U .So 324 (1876) ; Hardin v. Jordan ,  140 U.S. 371, 380 (1891) . 
This  is  a matter of f e d e r a l  l a w .  Packer v. B i rd ,  137 U.S. 
661,  669 (1890) . For a gene ra l  d i s cus s ion  r e a d  U.S. v. 
Oregon, 295 U S ,  B (1935) . 

S t a t e  of 
Idaho (13) Idaho T e r r i t o r y  w a s  "admit ted i n t o  t h e  Union on an 
admi t t ed  equal  f o o t i n g  wi th  t h e  o r i g i n a l  S t a t e s  i n  a l l  r e s p e c t s  what- 
t o  Union ever" on J u l y  3 ,  1890. [ ~ d a h o  Admission B i l l ,  26 S t a t .  215 
on equa l  ch .  6561, The Admission A c t  r a t i f i e d  t h e  Idaho Cons t i t u -  
f o o t i n g  t i o n ,  p rov ided  for a v a r i e t y  of l a n d  g r a n t s  t o  t h e  S t a t e ,  

a cont inuance  of a l l  terri torial  l a w s  u n t i l  modi f ied  or 
T e r r i t o r i a l  changed by t h i s  ac t ,  or by t h e  c o n s t i t u t i o n ,  and t h a t  t h e  
l a w s  gene ra l  l a w s  o f  t h e  Un i t ed  S t a t e s  s h a l l  have t h e  same force 
con t inued  and e f f e c t  i n  Idaho as w i t h i n  t h e u n i t e d  S t a t e s .  



T i t l e  t o  
beds  o r  
lamds be-  
nea th  nav i -  
gab1 e 
streams i n  
S t a t e  o f  
Idaho 
s u b j e c t  t o  
f e d e r a l  and 
s ta te  con- 
s t i t u t i o n s  

(14) A s  a consequence o f  t h e  admission of Idaho t o  state- 
hood "upon am equa l  foo t ing"  wi th  t h e  o r i g i n a l  states, 
i t  took t i t l e  t o  t h e  beds o f  a l l  nav igab le  waters i n  t h e  
f e d e r a l  s e n s e  e x i s t i n g  on J u l y  3, 1890, s u b j e c t  t o  t h e  
l a w s  and C o n s t i t u t i o n  o f  t h e  Un i t ed  S t a t e s  and t h e  S t a t e  
o f  Idaho and accord  i mgly a l l  Pndiam r i g h t s  o f  p r o p e r t y  
recognized b u t  n o t  ex t ingu i shed  by t h e  Uni ted  S t a t e s  
cont inued  t o  e x i s t .  [ ~ h i v e l y  v. Bowlby, 152 U .S .l, (1894) 1. 

[ Idaho C o n s t i t u t i o n ,  A r t .  I ,  $3 - The S t a t e  o f  Idaho 
i s  an i n s e p a r a b l e  p a r t  o f  t h e  Americam Union, and 
t h e  C o n s t i t u t i o n  o f  t h e  Uni ted  S t a t e s  i s  t h e  supreme 
l a w  o f  t h e  l and .  A r t .  21 ,  $19. Discla imer  of a l l  
r i g h t ,  t i t l e  amd i n t e r e s t  t o  a l l  l ands  owned o r  h e l d  
by any Indian o r  Ind ian  t r i b e  and s a i d  l ands  s h a l l  
remain under t h e  e x c l u s i v e  j u r i s d i c t i o n  o f  t h e  Federa l  
Government u n t i l  such t i t l e  s h a l l  have been ex t ing -  
u i s h e d  by t h e  Uni ted  S t a t e s .  1 

I n  P o l l a r d  v. Hagan, 3 Howard 212, 223 (1845) i t  w a s  h e l d  
t h a t  t h e  o r i g i n a l  states had r e s e r v e d  t i t l e  t o  and owner- 
s h i p  o f  t h e  beds  o f  nav igab le  waters and t h a t  under t h e  
p r i n c i p l e  o f  e q u a l i t y  t h e  t i t l e  t o  t h e  s o i l s  benea th  nav i -  
g a b l e  waters passed  t o  each new s tate  upon i t s  admission 
t o  t h e  Union, s u b j e c t  t o  t h e  c o n s t i t u t i o n  and l a w s  o f  t h e  
Uni ted  S t a t e s .  There are many e a s e s  s o  ho ld ing .  See  
Sh ive ly  v.  Bowlby, 152 U.S. 1, (Oregon 1894) ; S c o t t  v. 
L a t t i g ,  227 U .S. 229 ( Idaho 1913) .  

Some doubt w a s  c a s t  upon t h i s  view of s tate ownership 
of t h e  beds o f  i n l a n d  nav igab le  waters by t h e  cases o f  
U.S. v. C a l i f . ,  332 U.S. 1 9  (1947) ; U.S. v. Lou i s i ana ,  339 
U .S. 699 (1950) ; and U .S. v. Texas,  339 U.S. 707 (1950) . 
This  u n c e r t a i n t y  w a s  e r a s e d  by t h e  passage o f  t h e  Sub- 
merged Land Act o f  1953 (43  U .S.C .A. 1301-1315) when 
Congress confirmed t i t l e  by t h e  S t a t e s  t o  t h e  beds  o f  
a l l  i n l a n d  nav igab le  waters on t h e  d a t e  of t h e i r  respec-  
t i v e  admissions i n t o  t h e  Union s u b j e c t  t o  c e r t a i n  r e se rva -  
t i o n s .  This  A c t  i s  appended h e r e t o  under Federa l  S t a t u t e s .  

(15) The beds  o f  nonnavigable waters on t h e  p u b l i c  domain 
remained i n  t h e  Federal  government u n l e s s  p r e v i o u s l y  con- 
veyed away. [u.s. v. Utah,  283 U.S. 64 ,  75 (1931).  U.S. 
v. Oregon, 295 U.S. 1 (1930) 1. 
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(16) The S t a t e s  are free to  do what they  wish with  t h e  
beds of navigable  s t reams to  which they t hus  r ece ived  t i t l e  
[ ~ c o t t  v. L a t t i g ,  227 U.S.  229 (1913) Q. It is a m a t t e r  
of state l a w  i f  they  g i v e  i t  away [ ~ a r d i n  v. Jordan,  140 
U.S. 371 (1891) 1. 

(17) I n  1908 t h e  Idaho Supreme Cour t ,  i n  Johnson v. 
Johnson, 1 4  Idaho 561, 95 Pac. 499 (1908) r e j e c t e d  a s ta te  
t i t l e  i n  t h e  bed of a nav igab le  r i v e r  (Snake) and gave i t  
t o  t h e  r i p a r i a n  l o t  owner toge the r  w i th  an i s l a n d  s i t u a -  
t e d  on t h e  Idaho s i d e  of t h e  t h r e a d  of  t h e  stream. The 
c o u r t  admi t ted  t h e  r i v e r  w a s  nav igab le  i n  f a c t ,  b u t  de- 
c l a r e d  i t  nonnavigable i n  l a w  upon t h e  assumption t h a t  on ly  
tidal waters were nav igab le  a t  common l a w .  The d i s s e n t i n g  
opinion p o i n t e d  o u t  t h a t  under numerous Uni ted  S t a t e s  c o u r t  
d e c i s i o n s  a stream nav igab le  i n  f a c t  w a s  nav igab le  i n  l a w .  
C i t i n g :  Barney v.  Keokuk, 94 U.S. 324 (1876) ; Mart in  v. 
Waddell, 1 6  Pe t .  366 (1842);  P o l l a r d  v. Hagan, s u p r a ,  
and o t h e r  cases. 

In  effect t h e  Court h e l d  t h a t  a r i p a r i a n  l a n d  owner took 
t i t l e  under a f e d e r a l  p a t e n t  t o  t h e  c e n t e r  of a l l  streams 
whether nav igab le  or nonnavigable.  

In  a series of S t a t e  Supreme Court d e c i s i o n s  f r o m  1908 
t o  1915, t h e  p o s i t i o n  assumed by t h e  c o u r t  i n  Johnson v. 
Johnson ( i b i d )  w a s  cont inued  by a d iv ided  c o u r t .  A.B. 
Moss & B r o s .  v Ramey, 1 4  Idaho 598, 95 Pac. 513 (1908) . 
L a t t i g  v. S c o t t ,  17  Idaho 506, 107 Pac. 47 (1910) .  

Then i n  Cal lahan v. P r i c e ,  26 Idaho 745, 146 Pac. 732, 
(1915) t h e  Supreme Court  of Idaho r eve r sed  i ts  p o s i t i o n  
and h e l d  t h a t  t h e  beds of nav igab le  waters  as of t h e  date 
of  s t a t ehood  was i n  t h e  S t a t e  of Idaho. The c o u r t  w a s  
a ided  i n  t h i s  dec i s ion  by t h e  Supreme Court o f  t h e  Uni ted  
S t a t e s  s ta tement  of t h e  l a w  i n  S c o t t  v. L a t t i g ,  22% U.S. 
229 (1913) which involved an i s l a n d  i n  t h e  Snake River .  

Callahan v. P r i c e  has  been fol lowed by a success ion  of  
cases i n c l u d i n g  N.P. Ry. Co.  v. H i r z e l ,  29 Idaho 438, 161  
Pac. 854 (1916) ,  Halmadge v. V i l l a g e  of Riggins,  78 
Idaho 328, 330, 303 P. 2d 244 (1956) which have uniformly 
h e l d  t h a t  t h e  S t a t e  of Idaho owns t h e  beds of nav igab le  
waters below t h e  n a t u r a l  h igh water mark. 
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(19) What effect d i d  t h e  change o f  p o s i t i o n  by t h e  Idaho 
Supreme Court on ownership t o  t h e  beds of navigable  waters 
i n  Idaho have on t i t les acqui red  by p r i v a t e  persons by 
p a t e n t s  from t h e  f e d e r a l  government, bo th  before  and after  
s t a t ehood  t o  l ands  border ing on such bodies  of  water?  

This i s  a complex and d i f f i c u l t  ques t ion  t o  answer. The 
fo l lowing  a n a l y s i s  and conclusion based upon my s t u d i e s  
t o  d a t e  i s  as fol lows:  

(a)  Under t h e  d o c t r i n e  o f  stare d e c i s i s  whereby judg- 
ments are givem f i n a l i t y ,  on ly  p a r t i e s  t o  t h e  s u i t  are 
a f f e c t e d .  H e r e  t h e  a c t i o n  w a s  t o  q u i e t  t i t l e  i n  M r .  
Johnson ( I  .C. 6-401) . The S t a t e  o f  Idaho w a s  no t  named 
as a p a r t y .  E i t h e r  t h e  United S t a t e s  owned t h e  l a n d  i n  
cont roversy  b e f o r e  p a t e n t  and after s t a t ehood ,  o r  t h e  
state d id .  That t h e  United S t a t e s  d i d  no t  own it  s e e m s  
uncont rad ic ted  after Idaho became a state.  (See cases 
under paragraph 1 4 ,  which gave t i t l e  t o  t h e  S t a t e ) .  It  
i s  a l s o  recognized l a w  t h a t  a p a t e n t  from t h e  f e d e r a l  
government t o  l ands  border ing on navigable  waters carries 
t i t l e  t o  t h e  o rd ina ry  high water mark. (U.S. v. Oregon, 
295, U.S. 1 (1935) ; Packer v. Bi rd ,  132 U.S. 661 (1890, 
et a l .  ) 

I t  i s  a l s o  e s t a b l i s h e d  l a w  t h a t  t h e  United S t a t e s  re- 
t a i n s  no power t o  convey beds of navigable  waters after 
a t e r r i t o r y  becomes a state. T i t l e  has passed  from t h e  
United S t a t e s .  [ ~ o l l a r d ' s  Lessee v.Hagen ,44 U .S . 212 (1845) 1. 

The Court on ly  q u i e t e d  t i t l e  as between t h e  p a r t i e s .  
[Crandal l  v. Gross,  30 Idaho 661, 167 Pac. 10251. 

Apart from t h e  sovereign immunity of t h e  S t a t e  of  Idaho 
t o  a s u i t ;  t h e  l a c k  of  due p rocess ,  i f  i t  were s u s c e p t i b l e  
t o  s u i t  and i n a b i l i t y  of  p l a i n t i f f  t o  e s t a b l i s h  a t i t l e  
by adverse  possess ion ,  w e  f i n d  no b a s i s  f o r  t h e  conten- 
t i o n  t h a t  t h e  S t a t e  of Idaho l o s t  t i t l e  t o  t h e  s p e c i f i c  
t r a c t  involved i n  t h e  Johnson case .  

The a c t i o n  w a s  s imply one between p r i v a t e  p a r t i e s  and 
what t h e  Court s t a t e d  about S t a t e  ownership w a s  p u r e l y  
3ic tum. 

{b)  Under t h e  d o c t r i n e  o f  stare d e c i s i s  i t  i s  g e n e r a l l y  
agreed  t h a t  a Court should follow i t s  own opin ion ,  t hus  
g iv ing  c e r t a i n t y  t o  a p r e d i c t a b i l i t y  as t o  p r o p e r t y  as 
w e l l  as o t h e r  r i g h t s .  
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That  c o u r t s  fol low t h e  r u l e  o f  stare d e c i s i s  is  commen- 
dab le .  However, a c o u r t  is free t o  change i t s  mind i f  i t  
n o t e s  an e r r o r  i n  i t s  l i n e  o f  dec i s ion  without  i n f r i n g i n g  
t h e  due p roces s  c l a u s e  o f  t h e  Federa l  C o n s t i t u t i o n .  
[G.N. Ry. v Sunburs t  O i l  & R e f .  287 U .S. 359 (1932) . 
I n  o t h e r  words, a Court can make i t s  dec i s ion  r e t r o a c t i v e  
o r  o n l y  p r o s p e c t i v e  i n  i t s  e f f e c t .  That t h e  Idaho Court 
made i t s  dec i s ion  r e t r o a c t i v e  i n  t h e  Callahan C a s e  i s  
appa ren t ,  f o r  t h e  p a t e n t  t o  t h e  l a n d  i n  con t rove r sy  w a s  
i s s u e d  by t h e  Federal  Government b e f o r e  t h e  Johnson c a s e  
w a s  dec ided  i n  1908. Thus o u r  own Court  recognized t h a t  
stare d e c i s i s  i s  n o t  an i n f l e x i b l e  r u l e ,  even where 
p r o p e r t y  r i g h t s  are involved.  

Under t h i s  d o c t r i n e ,  even i f  a p p l i c a b l e  on i t s  f a c t s  t o  
s tate l a n d s ,  i t  would n o t  e s t a b l i s h  t i t l e  i n  o t h e r  
r i p a r i a n  l a n d  owners under p a t e n t s  i s s u e d  p r i o r  t o  t h e  
Cal lahan d e c i s i o n ,  

S t a t e  l a n d s  ( c )  There  i s  ano the r  reason f o r  holding t h a t  t h e  S t a t e  
may o n l y  b e  o f  Idaho has  no t  l o s t  t i t l e  t o  t h e  beds o f  nav igab le  
g r a n t e d  by  waters i n  t h i s  s ta te  t h a t  i s  worthy o f  c o n s i d e r a t i o n .  I t  
l e g i s l a t u r e  is  a l e g i s l a t i v e ,  n o t  a j u d i c i a l  f u n c t i o n  t o  convey t i t l e  

t o  state p rope r ty .  North.Pac. v.  H i r z e l ,  29 Idaho 438, 
161  Pac. 854 (1916) . Under t h e  C o n s t i t u t i o n ,  t h e  S t a t e  
Land Board i s  a u t h o r i z e d  t o  manage and convey s ta te  pub- 
l i c  l a n d s .  If as a s s e r t e d  by t h e  Court i n  t h e  H i r z e l  
c a s e ,  beds o f  nav igab le  streams are n o t  p u b l i c  l a n d s ,  
then  t h e  C o n s t i t u t i o n  should  b e  amended t o  p u t  such l ands  
s p e c i f i c a l l y  under t h e  j u r i s d i c t i o n  o f  t h e  l e g i s l a t u r e  - 
a m a t t e r  which a c t u a l l y  would b e  t h e r e  w i th  o r  wi thout  t ho  
amendment. The amendment would simply c l a r i f y  t h e  m a t t e r .  

N a v i g a b i l i t y  (20) Whether a body o f  water i s  nav igab le  o r  no t  f o r  
as Federa l  t h e  purposes  o f  determining t i t l e  t o  l a n d s  benea th  such 
ques t ion  waters is  a f e d e r a l  ques t ion .  U.S. v Holt  S t a t e  Bank, 

270 U.S. 49,  56 (1926).  A s tate may n o t  by s t a t u t e  
d e c l a r e  a body o f  water nav igab le  which i s  n o t  nav igab le  
i n  t h e  f e d e r a l  s e n s e  and t h u s  dep r ive  t h e  Uni ted  S t a t e s  
o f  i t s  t i t l e .  U.S. v.  Oregon, 295 U.S. 1 (1935) .  

Federa l  test (21) Ever s i n c e  t h e  c a s e  o f  The Daniel  B a l l ,  10 W a l l .  
o f  557, 563 (1870) t h e  Un i t ed  S t a t e s  Supreme Court  has re- 
N a v i g a b i l i t y  p e a t e d l y  d e c l a r e d  t h a t  n a v i g a b i l i t y  i n  l a w  i s  a naviga-  

b i l i t y  i n  f a c t ,  The a c t u a l  u s e  of a stream need no t  b e  
cont inuous (U,S. v.  Utah,  283, U.S. 64 ,  87 (1931) 1, as 
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p a s t  as w e l l  as p r e s e n t  uses  are f a c t o r s  i n  determining 
n a v i g a b i l i t y .  [ ~ r i z o n a  v .  C a l i f o r n i a ,  283 U .S. 423, 453 
(1931) 1. A watercourse once found t o  be  navigable  remains 
s o .  [U .s. v.  Appalachian Elec.  Power Co. ,311 U.S. 377, 
408 (1940) 1. Any k ind  of vesse l  t h a t  can f l o a t  on t h e  
water may be c i t e d  f o r  t h e  purpose of  proving navigabi-  
l i t y   he Montello-, 20 W a l l .  430, 432 (1874) 1. 

The fact t h a t  c e r t a i n  r i v e r s  and l a k e s  are used i n  raft- 
i n g  and t o  f l o a t  logs  t o  market i s  i n  l e g a l  contemplation 
i n d i s t i n g u i s h a b l e  from t r a n s p o r t a t i o n  by boa t s .   h he 
Monte110 ( i b i d )  ; S t .  Anthony F a l l s  Water Pwr.Co. v. S t .  
Paul  Water Corn., 168 U .S. 345, 359 (1897) 1. The u s e  need 
n o t  be  commercially important  [u.s. v.  Utah, 283 U.S. 64,  
82 (1931) 1. It i s  enough i f  i t  forms a u s e f u l  channel f o r  
t r a d e  o r  if i t  forms a usefu l  channel f o r  t r a d e  o r  t r a v e l  
i n  t h e  immediate v i c i n i t y .  [u.s. v. Holt S t a t e  Bank, 270 
U .S. 49,  56 (1926) 1. I t  has  a l s o  been e s t a b l i s h e d  t h a t  
use  of  t h e  waterway by p r i v a t e  b o a t s  used by t r a p p e r s  o r  
Indians  i n  t r a d e  o r  t r a v e l  is  evidence of  n a v i g a b i l i t y  i n  
fact .  [u.s. v. Oregon, 295 U.S. 1 (1935);  U.S. v. Ladley 
4 F. Supp. 580 ( D . c ~ .  o f  Idaho 1933)] .  Nor does occa- 
s i o n a l  d i f f i c u l t y  i n  t r a v e l ,  such as sand b a r s ,  render  a 
stream n o t  navigable .  U.S. v Holt  ( i b i d )  , U.S. v. Utah 
( i b i d ) .  F i n a l l y  w e  f i n d  Judge Taylor dec la r ing  t h e  Moyie 
River a navigable  stream i n  Idaho and holding t h a t  t h e  
t i t l e  t o  t h e  bed thereof  w a s  i n  t h e  S t a t e  o f  Idaho, c i t -  
i n g  U.S. v.  Appalachian Elec. Power Co., 311 U.S. 377 
(1940). 

(22) Based upon t h e  above cases  and o t h e r s  of  l i b e  import 
w e  f i n d  a t i t l e  i n  t h e  S t a t e  of  Idaho t o  a l l  bodies  of  
water  which were on J u l y  3,  1890 used o r  capable  of  being 
used i n  t h e i r  n a t u r a l  state f o r  t r a n s p o r t a t i o n  o f  l o g s  t o  
market,  such as t h e  Palouse,  Clearwater, t h e  North Fork 
of t h e  C l e a m a t e r .  There are o t h e r  r i v e r s  t h a t  might be  
mentioned, a s  t h e  Spokane, S t .  Joe  and t h e  Moyie. Suck 
l a k e s  as t h e  P a y e t t e ,  Pend d l O r e i l l e ,  P r i e s t ,  Coeur 
dlAlene and p o s s i b l y  Gray's Lake, would c o n s t i t u t e  navi-  
gab le  bodies  of  water i n  t h e  f e d e r a l  sense ;  s u b j e c t  i n  
a l l  i n s t ances  t o  unextinguished Indian claims o r  p r i o r  
g r a n t s  by t h e  United S t a t e s .  The g r a n t s  i n  1891 by t h e  
United S t a t e s  t o  Frederick Post  o f  what is  now Post  
F a l l s ,  26 S t a t .  1026 (1893) confirming an Indian g ran t  
t o  Pos t  i n  1871 i s  a case i n  p o i n t .  
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What then a r e  t h e  phys ica l  l i m i t s  of s t a t e  ownership t o  
l ands  beneath navigable  bodies of  water? Generally i t  
i s  s a i d  t o  be t h e  ord inary  high water mark of  such 
watercourse.  

Because t h e  determination of  t h e s e  a reas  of l a n d  which 
c o n s t i t u t e  t h e  land  beneath o r  beds of navigable  waters  
i s  a f e d e r a l  quest ion [u.s. v Oregon, 295 U.S. 1 (1950) ] 
w e  have confined our  search f o r  a s u i t a b l e  d e f i n i t i o n  
of  t h e  ord inary  high water mark t o  f e d e r a l  dec i s ions  
and law. In many cases  t h e  demarcation between state 
and f e d e r a l  ownership with r e spec t  t o  t h e  lands  below 
t h e  o rd ina ry  high water mark has been r e f e r r e d  t o  a s  
t h e  water l i n e  [packer v. B i rd ,  137 U.S. 661 (1890) 1. 
Other c o u r t s  have r e f e r r e d  t o  i t  as t h e  high water mark. 
[ ~ h i v e l y  v Bowlby, 152 U.S. 1 (1894) ; S c o t t  v. L a t t i g ,  
227 U.S, 574 (1922) 1. In substance a l l  t h e  c o u r t s  a r e  
s t a t i n g  t h a t  t h e  ord inary  high water mark c o n s t i t u t e s  
t h e  l i n e  of  demarcation. This i s  borne ou t  by t h e  
fol lowing cases  : 

In  Alabama v. Georgia, 23 Howard, 505, 515 (1859) t h e  
Supreme Court of t h e  United S t a t e s  i n  determining t h e  
e x t e n t  of s ta te  ownership o f  t h e  bed of a c e r t a i n  
stream declared:  

. . . "and t h a t  t h e  bed of  t h e  r i v e r  i s  t h a t  por t ion  
of  i ts  s o i l  which i s  a l t e r n a t e l y  covered and l e f t  
b a r e ,  as t h e r e  may be  an i n c r e a s e  o r  diminution i n  
t h e  supply of water, and which i s  adequate t o  con- 
t a i n  i t  a t  i ts  average and mean s t a g e  during t h e  
e n t i r e  yea r ,  without re ference  t o  t h e  ext raordinary  
f r e s h e t s  of  t h e  winter  o r  s p r i n g ,  o r  t h e  extreme 
droughts of t h e  summer o r  autumn." 

This method of  a s c e r t a i n i n g  t h e  extent  of s tate owner- 
s h i p  by reference  t o  t h e  ord inary  high water mark w a s  
followed i n  U.S. v. Chicago M.St.P.&P. Ry.Co., 312 U.S. 
592, 297 (1940).  

That lands  beneath navigable  waters i s  l i m i t e d  by t h e  
ord inary  high water l i n e  i s  demonstrated by t h i s  quota- 
t i o n  from t h e  Submerged Land Act of  1953, 43 U .S .C .A. 
1301 (a) : 

" (1) a l l  lands within t h e  boundaries of  each of  
t h e  r e spec t ive  states which are covered by non t ida l  



waters t h a t  were nav igab le  under t h e  l a w s  o f  t h e  
Uni ted  S t a t e s  a t  t h e  t i m e  such S t a t e  became a member 
o f  t h e  Union, o r  acqu i r ed  sove re ign ty  over  such l a n d s  
and waters t h e r e a f t e r ,  up t o  t h e  o r d i n a r y  h igh  water 
mark as h e r e t o f o r e  o r  h e r e a f t e r  modi f ied  by a c c r e t i o n ,  
e r o s i o n ,  and r e l i c t i o n  

By adopt ing  t h e  federal d e f i n i t i o n  of  o r d i n a r y  h igh  water 
mark found i n  Alabama v. Georgia ( i b i d )  w e  are on safe 
ground. I t  d e s c r i b e s  t h e  l i n e  i n  terms of  p h y s i c a l  char -  
a c t e r i s t i c s  as w e l l  as by eng inee r ing  and s k i l l  by refer- 
ence t o  "its average and m e a n  s tage" .  It i s  n o t  an e a s y  
l i n e  t o  d e f i n e  o r  l o c a t e  on t h e  land. It i s  a ques t ion  
o f  fact  t o  b e  determined by t h e  Court .  

That  t h e  o r d i n a r y  high water mark i s  no t  a f i x e d  boundary 
b u t  may b e  v a r i e d  by a c c r e t i o n ,  e r o s i o n ,  and r e l i c t i o n  i s  
p o i n t e d  o u t  i n  t h e  Submerged Land Act o f  1953 a t  Sec t ion  
1301 (a )  o f  43 Uni ted  S t a t e s  Code Annotated. 

A r t i f i c i a l  
r a i s i n g  of (22) Another major problem p r e s e n t e d  f o r  s tudy  i s  t o  
water l e v e l  determine t h e  effect on t i t l e  t o  r i p a r i a n  l ands  a d j a c e n t  

t o  a lake, t h e  w a t e r  o f  which has  been raised ar t i f ic i -  
a l l y  by means o f  a dam on i t s  o u t l e t .  In  conjunc t ion  
w i t h  t h e  t i t l e  problem i s  t h a t  of t h e  p u b l i c  t o  u s e  t h e  
waters o f  such lake as extended and mainta ined by such 
a r t i f ic ia l  means. 

The au tho r  has  n o t  as o f  t h i s  t i m e  a r r i v e d  a t  a d e f i n i t e  
answer. The t i t l e  problem may b e  restated i n  t h i s  manner: 
Is t h e  S t a t e  o f  Idaho e n t i t l e d  t o  t h o s e  lands l y i n g  above 
t h e  average h igh  water m a r k  o f  t h e  l a k e  i n  i t s  n a t u r a l  
state t o  t h e  e x t e n t  t h a t  t h e y  are submerged by t h e  ar t i -  
f i c i a l  r a i s i n g s  o f  t h e  water l e v e l ?  

I n  B u r r i s  v. Edward Rutledge Timber Co., 34 Idaho 606, 
202 Pac. 1067 (1921) t h e  language o f  t h e  Court  i s  confus- 
i n g  on t h i s  i s s u e .  The g i s t  o f  t h e  Court" d e c i s i o n  i s  
t h a t  t h e  waters o f  nav igab le  lakes do n o t  l o s e  t h e i r  
n a t u r e  as waters o f  nav igab le  l a k e s  because t h e  water 
l e v e l  has  been raised and t h a t  t h e  r i g h t s  o f  t h e  p u b l i c  
t o  u s e  such waters i n  t h e i r  a r t i f i c i a l  s tate i s  recognized.  
To t h i s  w e  ag ree .  

However, i n  a r r i v i n g  a t  t h i s  conc lus ion ,  ou r  Supreme Court  
quoted from two Wisconsin d e c i s i o n s  wherein t h e  Wisconsin 
Court  h e l d  i n  effect t h a t  t h e  r a i s i n g  o f  t h e  l e v e l  o f  a 
lake by  a r t i f i c i a l  means extended t h e  t i t l e  o f  t h e  p u b l i c  
o r  S t a t e  t o  t h e  a d d i t i o n a l  submerged l a n d s .  



It should be  noted t h a t  t h e  Idaho Supreme Court immediately 
p r i o r  t o  c i t i n g  t h e  Wisconsin cases  quested from Northern 
Pac. Ry. Co. v. H i r z e l ,  29 Idaho 438, 161 Pac. 854, t h a t :  
"The s t a t e  holds t i t l e  t o  the  beds of  t h e  navigable  streams 
below t h e  n a t u r a l  o r  average high water mark, f o r  t h e  use  
and b e n e f i t  o f  t h e  people." 

Does "na tura lw i n  t h i s  context  r e f e r  t o  a stream o r  l a k e  i n  
i t s  n a t u r a l  s t a t e ?  If s o ,  t h e  Court would appear t o  d i s -  
claim a t i t l e  i n  t h e  S t a t e  o f  Idaho t o  t h e  beds o f  a navi-  
gable  stream t o  t h e  ex ten t  t h a t  i t  i s  extended by t h e  
a r t i f i c i a l  r a i s i n g  of  t h e  water. 

I t  would appear doubtful t h a t  t h i s  case  would s u s t a i n  a 
holding t h a t  t h e  S t a t e  o f  Idaho could acqu i re  t i t l e  under 
t h e  Cons t i tu t ion  of  Idaho by t h e  a c t s  of  a t h i r d  person 
a c t i n g  under a f e d e r a l  l i c e n s e  i n  bui ld ing  a dam. 

On t h e  o t h e r  hand, i t  does not  s o l v e  t h e  problems inheren t  
i n  dec la r ing  such waters navigable  and open t o  pub l i c  use ,  
t o  f i n d  t h a t  t h e  S t a t e  o f  Idaho d i d  no t  acqui re  t i t l e  t o  
t h e s e  submerged lands .  

I t  should b e  poin ted  o u t  a l s o  t h a t  t h e  flowage r i g h t s  may 
be  acquired by l i c e n s e ,  purchase o f  flowage easements, 
g r a n t ,  p r e s c r i p t i o n  as between ind iv idua l s .  But t o  say 
t h a t  t h e  s ta te  should acqui re  t i t l e  s h o r t  of  eminent domain 
proceedings s e e m s  q u i t e  un l ike ly .  

Leg i s l a t ion  
Suggested: (23) The l e g i s l a t u r e  should g i v e  thought t o  enact ing 

l e g i s l a t i o n  t h a t  would disclaim t i t l e  i n  such lands  r a t h e r  
than f o r c e  each ind iv idua l  l a n d  owner t o  con tes t  such an 
a s s e r t i o n  o f  t i t l e ,  i f  any, i n  t h e  s t a t e .  

Comparable areas o f  l and  l i e  along t h e  creek bottoms ad- 
jacent  t o  Lake Coeur dtAlene which were overflowed by t h e  
dam on Lake Coeur dtAlene. A flowage easement has i n  most 
ins t ances  been secured. That t h e  t i t l e  t o  such l ands  
remains i n  t h e  landholder  s e e m s  evident .  No p r e s c r i p t i v e  
r i g h t  could b e  obtained i n  view o f  t h e  permission granted  
t o  overflow t h i s  land. I t  could s c a r c e l y  b e  t r e a t e d  as 
a dedicat ion t o  t h e  publ ic .  

H e r e  a l s o  l e g i s l a t i o n  i s  demanded t o  a d j u s t  t h e  r i g h t s  
of t h e  p a r t i e s  and pub l i c .  



L e g i s l a t i v e  There is  precedent  f o r  such l e g i s l a t i o n  i n  t h e  Idaho Ses-  
Precedent :  s i o n  Laws o f  1957,  Ch. 211. H e r e  t h e r e  w a s  a bona f i d e  

d i s p u t e  between t h e  landowners who occupied t h e  bed o f  a 
l a k e  denominated i n  t h e  l e g i s l a t i o n  as non-navigable water. 
This  lake had been d ra ined  by  t h e  landowners,  used as farm 
l a n d s  and t a x e d  t o  them. The l e g i s l a t u r e  au tho r i zed  t h e  
S t a t e  Land Board t o  release and convey a l l  r i g h t ,  t i t l e  
and i n t e r e s t ,  i f  any,  o f  t h e  S t a t e  o f  Idaho t o  t h e  l a n d  
owners i n  c o n s i d e r a t i o n  o f  a nominal fee o f  t e n  d o l l a r s .  

(24) Another problem o f  a comparable n a t u r e  arises when 
l a n d s  below t h e  o r d i n a r y  high water mark o f  a nav igab le  
body o f  water are recla imed by f i l l i n g  i n  o f  s o i l  and rock 
by t h e  ad j acen t  r i p a r i a n  landowner. I n  an Idaho c a s e ,  
Halmadge v. C i t y  o f  Riggins ,  78  Idaho 328, 303 P,2d 244 
(1956) t h e  Supreme Court h e l d  t h a t  t h e  C i t y  as l i c e n s e e  
o f  t h e  S t a t e  had t h e  r i g h t  t o  dump r e f u s e  on t h e  bed o f  t h e  
Salmon R ive r ,  a nav igab le  stream, on t h e  t heo ry  t h a t  t h e  
S t a t e  owned t h e  beds  o f  such stream below t h e  n a t u r a l  h igh  
water mark. This  c a s e  i s  n o t  s t r i c t l y  speaking p e r t i n e n t  
t o  t h e  d i s c u s s i o n ,  b u t  does reaffirm t i t l e  i n  t h e  S t a t e  
below t h e  o r d i n a r y  o r  n a t u r a l  h igh water mark. 

Lands 
c r e a t e d  by  
unauthor ized  
f i l l i n g  of 
s h o r e  
l a n d s  

L e g i s l a t i v e  
R e l i e f  
Suggested 

3)eaking g e n e r a l l y ,  a l i t t o r a l  o r  r i p a r i a n  landowner can- 
n o t  by h i s  own a c t s  dump f i l l  i n  a nav igab le  body o f  water 
i n  such a manner as t o  ex tend  h i s  s h o r e l i n e  i n t o  t h e  stream 
o r  l a k e  and t h u s  a c q u i r e  t i t l e  t o  such recla imed l a n d s  as 
a g a i n s t  t h e  S t a t e .  See  S t a t e  v Sause ,  217 O r e .  52,  342 
P.2d 803 (1959) ; People  v ,  Broede l l ,  365 Mich. 201,  112 NW 
2d 517 (1961) ; Royer v. Miner,  172 C a l .  448, 156 Pac. 1023 
(1916) ; and Beach v Eagen, 39 C a l  .App.2d 23 ,  102 P.2d 438 
(1940) . Barney v. Keokuk, 94 U.S. 324 (1876) . 
This  i s  no t  t o  deny t h e  r i p a r i a n  landowner h i s  r i g h t  o f  
a c c e s s  t o  a nav igab le  body of water by way o f  docks o r  
wharfage. T i t l e  i s  s t i l l  i n  t h e  S t a t e ,  
C a r l i  v. S t i l l w a t e r  St.R. & Trans .  Co., 28 Minn. 373,  10 
NW 205 (1881) ; Uni ted  S t a t e s  v Turner ,  175  F.2d 644 C e r t .  
den ied  338 U.S. 851. I t  is  a l l  a matter o f  s tate l a w .  

Th is  e n t i r e  problem should b e  reviewed and l e g i s l a t i o n  
designed t o  g i v e  e q u i t a b l e  relief t o  t h e  r i p a r i a n  land-  
owners. S t e p s  should  b e  taken t o  c l a r i f y  t h e  t i t l e  t o  such 
l ands  and d e f i n e  t h e  r i g h t s  o f  t h e  p u b l i c  t h e r e i n .  The 
S t a t e ' s  i n a c t i v i t y ,  t a x a t i o n  o f  t h e  p r o p e r t y ,  and gene ra l  
improvement o f  l akeshore  should  b e  f a c t o r s  i n  a r r i v i n g  a t  
a f i n a l  dec i s ion .  



Indian r i g h t s  This s tudy has a l s o  included a search  of  t h e  f e d e r a l  
t o  beds of s t a t u t e s ,  treaties, execut ive o rde r s  and eases  p e r t a i n i n g  
Navigable t o  Indian claims and r i g h t s  of  proper ty  t o  the  beds of  
Streams i n  navigable  waters i n  t h e  S t a t e  o f  Idaho. Based upon these  
Idaho s t u d i e s  t o  d a t e  and t h e  materials herein r e f e r r e d  t o ,  w e  

conclude : 

Indian t i t l e  (1) That t h e  Indian claim, r i g h t  o r  t i t l e  t o  t h e  northern 
ext inguished por t ion  of Idaho above Coeur dqAlene and t h e  Spokane 
t o  lands  nor th  River has been ceded o r  ext inguished by t h e  United S t a t e s ;  
of Spokane 
River and Lake (a) The Treaty of  J u l y  1 6 ,  1855 a t  H e l l ' s  G a t e ,  
Coeur dqAlene Montana (12 S t a t .  925)  lathead ads, Kootenay and 

Upper Pend d q O r e i l l e )  . 
(b)  Agreement and Cession of  March 18 ,  1887 r a t i f i e d  
J u l y  13, 1892 (27 S t a t .  120) (Upper and Middle Spokanes) 

( c )  Agreement and Cession of March 27,  1887, r a t i f i e d  
March 3, 1891, 26 S t a t .  1026. 

Coeur dqAlene Indians ceded a l l  r i g h t ,  t i t l e  and 
i n t e r e s t  t o  l ands  o u t s i d e  t h e  boundaries of t h e i r  r e s -  
e rva t ion  a s  e s t a b l i s h e d  by Executive Order of  1867. 

T i t l e  t o  beds 
of non-navi- The beds of  a l l  non-navigable waters which were opened 
gable  water t o  homestead e n t r y  passed i n t o  p r i v a t e  ownership t o  t h e  
sub jec t  t o  ex ten t  t h a t  they were homesteaded and p a t e n t s  i ssued .  
p r i v a t e  Johnson v. Johnson ( i b i d )  ; Shively v. Bowlby ( i b i d )  . 
ownership 

T i t l e  t o  beds T i t l e  t o  t h e  beds of  a l l  navigable  waters covered by t h e  
of navigable  r e spec t ive  cess ions  passed t o  t h e  S t a t e  of  Idaho upon i t s  
waters i n  admission t o  s ta tehood,  sub jec t  t o  t h e  r i g h t s  of  t h e  Coeur 
S t a t e  of d w l e n e s ,  whose cession w a s  n o t  r a t i f i e d  u n t i l  March 3, 
Idaho 1891, and t h e  Spokanes, whose cess ion  w a s  r a t i f i e d  on 

J u l y  13, 1892. 

T i t l e  i n  I t  would seem t h a t  a l l  Indian claims s o  far  as t h e  t i t l e  
S t a t e  t o  bed o f  t h e  S t a t e  of Idaho w a s  concerned were ext inguished on 
of Pend t h e  da tes  of  r a t i f i c a t i o n .  Pend d e O r e i l l e  and P r i e s t  
d V O r e i l l e ,  Lakes would seem t o  be  navigable  waters as w e l l  as t h e  
P r i e s t  Lakes, Kootenai and Moyie Rivers. W e  express  no opinion as t o  
Kootenai & S p i r i t  Lake, Hayden Lake, Twin Lakes o r  Blue, Kelso, o r  
Moyie Rivers comparable l a k e s .  Facts  e x i s t i n g  a t  t h e  t i m e  of state- 

hood would b e  con t ro l l ing .  
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(2)  With r e spec t  t o  t h e  Coeur d q l e n e  Reservation as 
c r e a t e d  by t h e  Executive Order of  June 1 4 ,  31867, and en- 
l a r g e d  by t h e  Executive Order of  November 8,  1873, Indian 
t i t l e  t o  t h e  nor thern  por t ion  of  t h e  r e se rva t ion  w a s  
ceded by t h e  Agreement of  1889 and r a t i f i e d  by Congress 
on March 3, 1891. [26 S t a t .  10261. The a g r ~ e m e n t s  and 
c e s s i o n s  of  1887 and 1889 appear t o  b e  an express  recog- 
n i t i o n  of  t h e  r i g h t  and t i t l e  of  t h e  Coeur d w l e n e s .  

( a )  This cess ion  s p e c i f i c a l l y  excluded t h e  lands  granted  
t o  Frederick Pos t  i n  1871 by Chief Andrew S e l t i c e .  A 
p a t e n t  t o  t h i s  area, c o n s i s t i n g  of  156 acres o f  l and  and 
593 acres of  water, w a s  i s s u e d  t o  M r .  Post .  This  deed 
appears t o  i n c l u d e  t h e  bed and w e  conclude t h a t  w a s  t h e  
i n t e n t i o n  of  t h e  p a r t i e s ,  

(b) The l a n d  included i n  t h e  cess ion  of  1889 i s  descr ibed  
i n  26 S t a t .  1026 as fol lows:  

ItBeginning a t  t h e  nor theas t  corner  of  t h e  s a i d  reser- 
va t ion ,  thence running along t h e  nor th  boundary l i n e  67 
degrees ,  29 minutes w e s t  t o  t h e  head of t h e  Spokane River 
thence down t h e  Spokane River t o  t h e  northwest boundary 
c o m e r  o f  t h e  s a i d  r e se rva t ion ;  thence  south  along t h e  
Washington T e r r i t o r y  l i n e  12 m i l e s ;  thence due east t o  
t h e  w e s t  sho re  o f  t h e  Coeur dvAlene Lake; thence  south- 
e r l y  a long t h e  w e s t  sho re  of t h e  s a i d  l a k e  t o  a p o i n t  
due w e s t  o f  t h e  mouth of  t h e  Coeur dlAlene River where 
i t  empties i n t o  s a i d  l a k e ;  thence i n  a due east l i n e  
u n t i l  i t  i n t e r s e c t s  wi th  t h e  e a s t e r n  boundary l i n e  o f  
t h e  s a i d  r e se rva t ion ;  thence n o r t h e r l y  a long t h e  east 
boundary l i n e  t o  t h e  p l a c e  o f  beginning." 

The p l a c e  of beginning w e  i n t e r p r e t  t o  b e  Cataldo Mission. 
Indian t i t l e  t o  t h i s  area w e  b e l i e v e  t o  have been ext ing-  
u ished  as o f  t h e  d a t e  of  r a t i f i c a t i o n  by Congress on 
March 3, 1891, There are no cases  t o  my knowledge on 
t h i s  s p e c i f i c  po in t .  

Indian t i t l e  t o  t h e  balance of t h e  r e se rva t ion  does no t  
s e e m  t o  have been ext inguished.  This  reasoning i s  based 
upon t h e  fact t h a t  t h e r e  has been no s p e c i f i c  cess ion .  
Fur the r ,  al though t h e  Reservation w a s  opened t o  homestead 
e n t r y  and lands  pa ten ted ,  such p a t e n t s  would no t  convey 
t i t l e  beyond t h e  o rd ina ry  high water l i n e .  [See p r i o r  
d iscuss ion .  



T i t l e  to  beds This would l eave  t h e  t i t l e  t o  t h e  beds i n  t h e  United 
of navigable  S t a t e s  on t r u s t  for  the  Coeur dlAlenes.  The l ands  l e f t  
waters not  i n  t h e  r e se rva t ion  t h a t  w e r e  e i t h e r  una l lo ted  o r  no t  
ext inguished homesteaded w e r e  r e s t o r e d  t o  t r i b a l  ownership by an A c t  

of Congress i n  1958. 

Hayden Park Hayden Park was conveyed t o  t h e  S t a t e  of Idaho i n  1908 
by a desc r ip t ion  fol lowing t h e  United S t a t e s  survey. 
This would not  n e c e s s a r i l y  convey t i t l e  to  t h e  bed of 
navigable  waters, i f  any,within t h e  conveyance. 
[35 S t a t .  50 I .  

" W e s t  Shore" W e  are not  now prepared t o  say  where a l i n e  would b e  
l i n e  i n  run t o  f i t  t h e  desc r ip t ion  "souther ly  along t h e  w e s t  
doubt shore  of Lake Coeur dlAlene". 

The case of  Montana Power Co. v. Rochester, 127 F. 2d 
189 [9 th  C i r .  19421, i s  he lp fu l  i n  concluding t h a t  t h e  
area excluded f r o m  t h e  cess ion  of 1889 and l y i n g  be- 
nea th  t h e  waters o f  Lake Coeur d q l e n e  and S t .  Joe 
River wi th in  t h e  Reservation has not  been extinguished. 
Other d e t a i l s  are reserved for  f u r t h e r  discussion.  

(3) W e  are no t  prepared t o  make a statement as t o  t h e  
extinguishment of Indian t i t l e  i n  t h e  area of Nez 
Perce or Fort  H a l l  Reservations and Gray's Lake i n  
southeas tern  Idaho. This does no t  seem to b e  important 
a t  t h e  Gray's Lake A r e a s  as i t  i s  now a Federal  Game 
Refuge under a ninety-nine year agreement wi th  t h e  
p a r t i e s  concerned. 

Thomas R .  Walenta 
Professor  of Law 
November 24, 1966 



Summary Repor t ,  con t inued :  

PROPOSED LEGISLATIVE CHASGES AND WECOWENDATTONS 

I .  "Ownership o f  l a n d  benea th  nav iqab l e  waters - S t a t e  of Idaho 

The S t a t e  o f  Idaho hereby d e c l a r e s  i t s  t i t l e  t o  and ownership of 
t h e  l a n d s  benea th  n a v i g a b l e  waters w i t h i n  t h e  boundar ies  o f  t h e  S t a t e  
o f  Idaho and t h e  n a t u r a l  r e sou rce s  w i t h i n  such l a n d s  and waters; and 
t h e  r i g h t  and power t o  manage, a d m i n i s t e r ,  lease,  develop and u s e  
t h e  s a i d  l a n d s  and n a t u r a l  r e s o u r c e s ,  a l l  i n  accordance w i th  a p p l i -  
c a b l e  S t a t e  and Federa l  l a w s ,  s u b j e c t  t o  t h e  fo l l owing  excep t ions ; "  
(Submerged Land Act o f  1953,  43 U.S.C,A. 1133a.) 

Comments : 
Thi s  d e c l a r a t i o n  o f  s ta te  ownership o f  t h e  beds  o f  n a v i g a b l e  s t r eams  
i s  d e r i v e d  from S e c t i o n  2 of t h e  Submerged Land Act o f  1953. Th is  
a c t  i s  taken  as o u r  model f o r  t h e  reason t h a t  t h e  de t e rmina t i on  o f  
n a v i g a b i l i t y  and t i t l e  t o  t h e  beds o f  n a v i g a b l e  bod i e s  o f  water are 
f e d e r a l  q u e s t i o n s  and must b e  determined by f e d e r a l  l a w .  U .  S. v. 
Hol t  S t a t e  Bank, 270 U.S. 49 (1926) ; U.S. v .  Utah ,  283 U.S. 64  (1931) ; 
U,S. v.  Oregon, 295 U.S. 1 (1935) .  

I t  i s  a l s o  b e l i e v e d  t h a t  Congress i n  e n a c t i n g  t h i s  Act i n t e n d e d  o n l y  
t o  d e c l a r e  t h a t  t h e  t i t l e  t o  t h e  beds  o f  n a v i g a b l e  water a l r e a d y  
v e s t e d  i n  t h e  S t a t e s  s h a l l  b e  confirmed and e s t a b l i s h e d  s u b j e c t  t o  
t h e  paramount powers o f  t h e  Uni ted  S t a t e s  under t h e  C o n s t i t u t i o n .  
Peop l e  v.  Hecker , 4 C a l  . Rptr .  334 (1960) ; V i l l a g e  o f  Kake v. Egan , 
174  F. Supp. 500 (Alaska 1 9 5 9 ) .  See  43 U.S,C.A. 1314 o f  r e t a i n e d  
powers o f  Un i t ed  S t a t e s .  

Note t h a t  t h e  word "sell" i s  n o t  used  i n  t h i s  d e f i n i t i o n  on t h e  
assumption t h a t  w e  have adopted  a l i m i t e d  t r u s t  t heo ry  o f  ownership 
by t h e  S t a t e ,  N.P. Ry. Co. v .  H i r z e l ,  29  Idaho 438,  161  Pac.  854 
(1916) .  A s  t h i s  i s  a m a t t e r  o f  S t a t e  l a w ,  t h e  l e g i s l a t u r e  may do as 
i t  chooses wi th  r e s p e c t  t o  t h e  d i s p o s i t i o n  o f  s t a t e  l a n d s .  

I t  a s c e r t a i n s  bo th  t h e  l a n d  i n  q u e s t i o n  i n  s t reams  o f  i t s  o u t e r  m a r -  
g i n  t o  t h e  o r d i n a r y  h igh  water l i n e .  The d e f i n i t i o n  o f  t h e  o r d i n a r y  
h igh  water l i n e  i s  b u i l t  i n t o  t h e  l a n d s  i t  encompasses, which i s  
what i t  does i n  r e a l i t y .  By r e f e r r i n g  t o  t h e  "average o r  mean s t a g e  
o f  t h e  water1' i t  p e r m i t s  bo th  a v i s u a l  and an eng inee r ing  determina-  
t i o n  o f  t h e  o r d i n a r y  h i g h  water l i n e .  T h i s  i s  good, f o r  t h e  vege- 
t a t i o n  test  a l o n e  i s  n o t  s u f f i c i e n t .  T t  co r responds  t o  t h e  des igna-  
t i o n  of lqnormal o r  ave rage  h igh  water mark" as s t a t e d  i n  t h e  Idaho 
cases. Halmadge v. C i t y  of  Rigg ins ,  78 Idaho 328, 303 P.  2d  244 
(1956) .  



"11. Lands beneath n a a  - - 
( A )  Defined: 

A 1 1  l ands  covered by navigable  waters under t h e  laws of t h e  
United S t a t e s  wi th in  t h e  boundaries of  t h e  S t a t e  o f  Idaho on t h e  d a t e  
t h a t  i t  was admitted t o  s ta tehood o r  t h e r e a f t e r  acquired sovereignty 
over such lands  and waters up t o  t h e  ord inary  high water mark as here- 
t o f o r e  o r  h e r e a f t e r  modified by a c c r e t i o n ,  erosion and r e l i c t i o n  ; and 
a l l  f i l l e d - i n ,  made o r  reclaimed lands which were lands beneath navi -  
gable  waters on Ju ly  3, 1890." [43 U.S.C.A. 1301(a) (3) 1. 

Comments : 
APP f i l l e d - i n ,  made, o r  reclaimed lands  which were formerly 
lands beneath navigable  waters on t h e  d a t e  t h e  S t a t e  o f  Idaho 
w a s  admitted i n t o  t h e  Union, a r e  s p e c i f i c a l l y  added t o  t h e  
d e f i n i t i o n  o f  lands  beneath navigable  water.  This is  taken 
from t h e  Submerged Land Act,  43 U.S.C.A. 1 3 0 1 ( a ) ( 3 ) .  This i s  
i n  conformity with t h e  discussion i n  t h e  Summary Report. 
The word l lnavigablefl  has been s u b s t i t u t e d  f o r  "nont ida l f l .  

" ( B )  Ascertainment : 

The land below ordinary  high water mark o r  bed of  a r i v e r  
i s  t h a t  por t ion  of  i t s  s o i l  which i s  a l t e r n a t e l y  covered and l e f t  
b a r e ,  a s  t h e r e  may be an i n c r e a s e  o r  diminution i n  t h e  supply o f  water ,  
and which i s  adequate t o  contain i t  a t  i t s  average and mean s t a g e ,  
during t h e  e n t i r e  yea r ,  without re ference  t o  t h e  ext raordinary  f r e s h -  
e t s  o f  t h e  winter  o r  s p r i n g ,  o r  the  extreme droughts of t h e  summer 
o r  autumn," U.S. v. Chicago M .  & S t .  P. Ry. Co., 312 U.S. 592 (1941). 
Alabama v. Georgia, 23 How. 505, 515 (1859) . 

Comments : 
This  d e f i n i t i o n  of  beds o f  lands  beneath navigable  waters is 
taken from t h e  United S t a t e s  Supreme Court decis ions.  See 
Sec, 22 i n  Summary. 

f f I I I ,  Exception t o  S t a t e  Ownership - Federal and Indian I n t e r e s t s .  

There i s  excepted from t h e  opera t ion  of Sect ion I of  t h i s  
t i t l e :  

(a)  A l l  t r a c t s  o r  p a r c e l s  of l and  together  with a l l  accre-  
t i o n s  t h e r e t o ,  resources t h e r e i n ,  o r  improvements thereon,  t i t l e  t o  
which has been Pawfully and express ly  acquired by t h e  United S t a t e s  
from t h e  S t a t e  of  Idaho o r  from any person i n  whom t i t l e  had ves ted  
under t h e  law of t h e  S t a t e  of Idaho o r  o f  t h e  United S t a t e s ,  and 
a l l  lands  which t h e  United S t a t e s  lawful ly  holds under t h e  l a w  of  t h e  
S t a t e ;  a l l  lands express ly  r e t a ined  by o r  ceded t o  t h e  United S t a t e s  



when t h e  S t a t e  en te red  t h e  Union; a l l  l ands  acqui red  by the  United 
S t a t e s  by eminent domain proceedings,  purchase,  c e s s i o n ,  g i f t  , o r  
otherwise i n  a  p r o p r i e t a r y  capac i ty ;  a l l  l ands  f i l l e d  i n ,  b u i l t  up, 
o r  otherwise reclaimed by t h e  United S t a t e s  f o r  i t s  own use ;  and any 
r i g h t s  t h e  United S t a t e s  has  i n  l ands  p r e s e n t l y  and a c t u a l l y  occu- 
p i e d  by t h e  United S t a t e s  under claim of  r i g h t ;  

(b)  such lands  beneath navigable  waters he ld  o r  any i n t e r e s t  
i n  which i s  he ld  by t h e  United S t a t e s  f o r  t h e  b e n e f i t  of  any t r i b e ,  
band o r  group of  Indians  o r  f o r  ind iv idua l  Indians ;  

( c )  a l l  s t r u c t u r e s  and improvements cons t ruc ted  by t h e  United 
S t a t e s  i n  t h e  e x e r c i s e  of  i t s  nav iga t iona l  serv i tude ."  

Comment : 
This s e c t i o n  i s  taken from 43 U.S.C.A. 1313. I t  reserves  
f e d e r a l  ownership t o  a l l  p rope r ty  acqui red  by t h e  United 
S t a t e s  from t h e  S t a t e  of  Idaho o r  p r i v a t e  c i t i z e n s  "and a l l  
lands  f i l l e d - i n ,  b u i l t - u p  o r  reclaimed by t h e  United S t a t e s  
f o r  i ts  own use." 
Note a l s o  t h e  r e se rva t ion  from S t a t e  ownership o f  a l l  l ands  
beneath navigable  waters he ld  by t h e  United S t a t e s  f o r  t h e  
b e n e f i t  o f  any t r i b e , b a n d  o r  group of  Indians o r  f o r  i n d i -  
vidual  Indians .  

" I V .  Rights acqui red  under laws o f  t h e  United S t a t e s  and S t a t e  
o f  Idaho unaf fec ted  

Nothing conta ined  i n  t h i s  chap te r  s h a l l  a f f e c t  such r i g h t s ,  
i f  any, a s  may have been acquired under any law of t h e  United S t a t e s  
o r  t h e  S t a t e  of  Idaho, by any person i n  lands  s u b j e c t  t o  t h i s  chapter  
and such r i g h t s ,  i f  any, s h a l l  be governed by t h e  law i n  effect a t  
t h e  t i m e  they may have been acquired:  Provided, however, That nothing 
contained i n  t h i s  chapter  is  intended o r  s h a l l  be construed a s  a f i n d -  
i n g ,  i n t e r p r e t a t i o n  o r  cons t ruc t ion  by t h e  Congress t h a t  t h e  law under 
which such r i g h t s  may be claimed i n  f a c t  o r  i n  law app l i e s  t o  t h e  
lands  sub jec t  t o  t h i s  chap te r ,  o r  au thor i zes  o r  compels t h e  g ran t ing  
of  such r i g h t s  i n  such l a n d s ,  and t h a t  t h e  determination of  t h e  ap- 
p l i c a b i l i t y  o r  e f f e c t  of  such law s h a l l  be  unaf fec ted  by anything 
contained i n  t h i s  chapter  ." 

Cornmen t : 
This  s e c t i o n  i s  necessary t o  p rese rve  t h e  c o n s t i t u t i o n a l -  
i t y  of  Sec t ion  1, a s  a  t ak ing  of  p r i v a t e  proper ty  without 
j u s t  compensation under t h e  5 t h  and 1 4 t h  Amendments of  
t h e  United S t a t e s  Cons t i tu t ion .  



"V, Natural  Resources Defined: 

The term % a t u r a l  resourcesfs  inc ludes ,  without l i m i t i n g  t h e  
g e n e r a l i t y  t h e r e o f ,  o i l ,  gas and a l l  o t h e r  minerals  and f i s h ,  and 
o t h e r  marine animal and p l a n t  l i f e ,  but  does no t  inc lude  water power 
o r  t h e  use  of  water f o r  t h e  production of  power." 

Comment : 
Natural  resources  a s  def ined confirms t h e  p r e v a i l i n g  view i n  
Idaho t h a t  minera ls  i n  t h e  s o i l  beneath navigable  waters ,  a s  
w e l l  a s  t h e  f i s h  and marine l i f e  i n  t h e  waters ,  a r e  t h e  pro- 
p e r t y  of t h e  S t a t e .  The s ta tement  t h a t  water  power o r  t h e  
use  of  water f o r  power was no t  included i n  S t a t e  ownership is  
both  b lun t  and somewhat s t a r t l i n g .  I t  was fo r seeab le  i n  
Chandler-Dunbar v. U.S., 229 U.S. 53 (1913) where t h e  Court 
s t r e s s e d  t h a t  i n  such ma t t e r s  t h e r e  can be no d iv ided  empire. 

The Following Mat te rs  A r e  Suggested f o r  Fur ther  Study by The 
L e g i s l a t u r e  : 

V I .  Leg i s l a t ion  t h a t  would c l a r i f y  t h e  ownership of  r i p a r i a n s  t o  
a navigable  body o f  water which has  been r a i s e d  by a r t i f i c a l  
means, with r e l a t i o n s h i p  t o  t h e  r i g h t s  of  t h e  pub l i c  and t h e  
S t a t e  of  Idaho. 

V I I .  Leg i s l a t ion  should be  enacted t h a t  would provide s e c u r i t y  t o  
those  l a n d  owners whose lands  have been overflowed by t h e  
r a i s i n g  of  t h e  water l e v e l  a r t i f i c a l l y ,  who wish t o  reclaim 
t h i s  land.  The ownership of  such l a n d s  i n  bo th  6 and 7 has 
been discussed i n  Paragraphs 22, 23 and 24 of  t h e  Summary 
and found t o  be i n  t h e  r i p a r i a n  owner. 

V I I I  L e g i s l a t i o n  should be  enacted t o  amicably a d j u s t  t h e  r i g h t s  
t o  t h e  use  o f  reclaimed o r  f i l l e d  i n  l ands  upon t h e  shore  of  
navigable  waters. Although i t  would s e e m  t h a t  t h e  t i t l e  t o  
such lands  i s  i n  t h e  S t a t e ,  t h e r e  a r e  many m i t i g a t i n g  circum- 
s t ances  which would m e r i t  remedial l e g i s l a t i o n  t h a t  would n o t  
i n f r i n g e  upon t h e  r i g h t s  of  t h e  pub l i c  t o  t h e  use  o f  such 
lands  and t h e  ad jacent  navigable  waters. 

IX. Ser ious  thought should b e  given t o  t h e  enactment of  a compre- 
hensive water code governing t h e  r i g h t s  o f  t h e  pub l i c  and 
r i p a r i a n  l a n d  owners t o  t h e  use  of our  navigable  waters and 
t h e  ad jacent  shores .  In  t h i s  connection t h e  purchase by t h e  
S t a t e  of s u i t a b l e  shore - l ine  proper ty  is  advisable .  The 
needs o f  t h e  people  f o r  r e c r e a t i o n ,  wilderness  a r e a s ,  f i s h i n g ,  
boa t ing  and swimming, has  been demonstrated. 



X. I t  is  suggested t h a t  t h e  c o n t r o l  and superv is ion  of  navigable  
streams and l a k e  shore  areas should be c e n t r a l i z e d  i n  some 
d e f i n i t e  agency. 

X I .  That a Natura l  Resources Board b e  c r e a t e d  wi th  ove r -a l l  
a u t h o r i t y  t o  work t h e  development o f  our  navigable  streams 
and lakes i n t o  a comprehensive p lan  t o  develop a l l  our  
n a t u r a l  resources .  

X I I .  In  t h i s  connection t h e r e  i s  a t t a c h e d  t o  t h i s  r e p o r t  a copy 
o f  a t a l k  prepared  by us  f o r  d e l i v e r y  t o  t h e  Idaho S o i l  
Conservation Associat ion on November 1 7 ,  1966, a t  C a l d w e l l ,  
Idaho. This  paper states t h e  minimum requirements ,  i n  our  
op in ion ,  f o r  a l e g a l  b a s i s  t o  a n a t u r a l  resources  program. 
I t  complements t h e  suggest ion made above. 

X I I I .  S t e p s  should b e  taken by t h e  L e g i s l a t u r e  i n  conjunct ion with  
t h e  Federal  Government and t h e  Indian  Tr ibes  involved t o  
a s c e r t a i n  t h e  e x t e n t  and n a t u r e  of  t h e  Indian cla ims t o  t h e  
beds of navigable  waters i n  t h i s  state.  
A map i s  enclosed t o  c l a r i f y  t h e  ex ten t  of t h e  Coeur 
dtAlene Reservat ion.  

I t  i s  my s i n c e r e  hope t h a t  t h i s  summary r e p o r t  and recommen- 
c a t i o n  has  answered some ques t ions  f o r  you. But most o f  a l l ,  I t r u s t  
i t  has  f o r t i f i e d  your d e s i r e  t o  do something c o n s t r u c t i v e  about t h e  
development o f  t h e  navigable  streams and l a k e s  of t h i s  S t a t e  i n  t h e  
common i n t e r e s t  o f  a l l .  

S i n c e r e l y ,  

Thomas R. Walenta 
Professor  o f  Law 
November 25,  1966 



THE LEGISLATIVE ROLE I N  THE DEVELOPMENT 
OF THE WATER RESOURCES OF IDAHO - 

Prepa red  by Thomas R .  Walenta,  P r o f e s s o r  o f  Law, f o r  
d e l i v e r y  a t  t h e  24 th  Annual Convention o f  t h e  Idaho 
Assoc i a t i on  o f  S o i l  Conservat ion D i s t r i c t s  

Caldwelf , Idaho - November 1 7 ,  1966 

F i r s t  o f  a l l ,  l e t  m e  s a y  t h a t  bo th  Dean George M.  B e l l  o f  t h e  
Co l l ege  o f  Law, and Calv in  C. Warniek, D i r e c t o r  o f  t h e  Water Resour- 
c e s  Research I n s t i t u t e  a t  t h e  U n i v e r s i t y  sf Idaho,  have asked m e  t o  
convey t o  you t h e i r  b e s t  wishes  f o r  t h e  succes s  o f  t h i s  conference .  

P e r s o n a l l y ,  I am honored t o  have been i n v i t e d  t o  p a r t i c i p a t e  on 
t h i s  pane l  concerned w i t h  Water. I a p p r e c i a t e  t h e  o p p o r t u n i t y  t o  
exchange i d e a s  and views on ou r  n a t u r a l  r e s o u r c e s ,  because  I va lue  
your op in ions  and judgment w i t h  r e s p e c t  t o  t h e  u s e  o f  t h e  water and 
o t h e r  r e l a t e d  r e sou rces  o f  t h i s  area. For y e a r s  your group,  c o l l e c -  
t i v e l y  and i n d i v i d u a l l y ,  ha s  been v i t a l l y  concerned wi th  t h e  p rope r  
u s e  and development o f  o u r  water r e s o u r c e s ,  s o  t h a t  you and your 
c h i l d r e n  may en joy  i t s  u s e  now and i n  t h e  f u t u r e .  

A l l  o f  u s  w i l l  a g r e e  t h a t  t h e  o r d e r l y  development o f  t h e  n a t u r a l  
r e sou rces  o f  Idaho,  i n  t h e  common i n t e r e s t  o f  a l l  o f  i t s  peop le  and 
t h e  Nat ion,  i s  t h e  foremost  c h a l l e n g e  o f  o u r  t i m e .  

During t h e  p a s t  s e v e r a l  decades t h e  need  t o  conserve ,  deve lop ,  
and u t i l i z e  o u r  water and related l a n d  r e s o u r c e s  has  become a m a t t e r  
o f  i n c r e a s i n g  concern t o  b o t h  t h e  f e d e r a l  and s ta te  governments. An 
unprecedented growth i n  popu la t i on  h e r e  and throughout  t h e  Southwest 
and C a l i f o r n i a  has  a c c e n t u a t e d  t h e  problems o f  c o n t r o l  and d i s t r i b u -  
t i o n  of o u r  n a t u r a l  r e sou rces .  T h i s  ha s  been r e f l e c t e d  by r e c e n t  
l e g i s l a t i o n  and a c t i v i t y  a t  t h e  state and f e d e r a l  l e v e l s .  

Federa l  One o f  t h e  most forward l ook ing  p i e c e s  o f  l e g i s l a t i o n  t o  
Resources p r o v i d e  f o r  j o i n t  p lann ing  by t h e  S t a t e  and Federa l  govern- 
L e g i s l a -  ments ,  w a s  s ecu red  through t h e  passage  o f  t h e  Water Resour- 
t i o n  c e s  P lann ing  A c t  o f  1965 (42 USCA 1962 et a l ) .  Other  

f e d e r a l  acts inc luded  l e g i s l a t i o n  (1 )  t o  c o n t r o l  t h e  p o l -  
l u t i o n  o f  o u r  streams (Water Q u a l i t v  Act o f  1965. 33 USCA 
$$466(a-g) ;  (2 )  c r e a t e  a Na t iona l  Wilderness  System 
(16 USCA $51131 et a1 [1960] ) ;  (3) p rov ide  r e c r e a t i o n a l  
areas a t  Fede ra l  Mult i-Purpose P r o j e c t s  (16 USCA $ 4 6 0 ~  
[1964]) ; ( 4 )  set a p a r t  Na t iona l  Parks  (Nez P e r c e ) ,  (16 

USCA $281 [1965]) ; (5) enhance s p o r t  (16 USCA 9757a) and 
commercial f i s h e r i e s  (16 USCA $9799 et a l )  ; (6 )  encourage 
c r e a t i o n  o f  s ta te  pa rks  and r e c r e a t i o n a l  fac i l i t ies  (Land 
and Water Conservat ion Act (16 USCA $ 9 4 6 0 - ~ 4  et  a l )  ; 
(7 )  as w e l l  as p rov id ing  f o r  f l o o d  c o n t r o l  ( 3 3  USCA 7 0 ( a )  



e t  a1 [1944]) ; 708 (1944) as amended t o  1965) ; (8) r e c l a -  
mation (43 WSCA $361 e t  a l  [ l902])  ; and (9 )  s o i l  conserva- 
t i o n  (16 WSCA $590(a) ( q ) l  [I935 as amended through 19651).  

There a r e  many o t h e r  p ieces  o f  f e d e r a l  l e g i s l a t i o n  t h a t  
have been passed o r  are contemplated t o  improve our  economy, 
upgrade our  communities and provide rec rea t ion  and trans- 
p o r t a t i o n  f o r  our people. In  t h i s  area, t h e  Southwest 
Idaho I r r i q a t i o n  Pro jec t  i s  an a p t  i l l u s t r a t i o n .  

Idaho Idaho has a l s o  moved forward i n  water resources develop- 
Water ment. A Water Resources Agency w a s  provided f o r  by Con- 
Resources s t i t u t i o n a l  amendment i n  1963, and a Water Resources Board 
Agency w a s  subsequently c r e a t e d  by t h e  l e g i s l a t u r e  under t h i s  

au thor iza t ion .  [ I  .c. $42-1732 (1965) 1.  

S t a t e  A S t a t e  Park Board w a s  c rea ted  by t h e  l e g i s l a t u r e  i n  1965 
Park as an independent agency [I.C. $67-42181. The r i g h t s ,  
Board d u t i e s ,  and o b l i g a t i o n s  of  t h e  s t a t e  board o f  l and  commis- 

s i o n e r s  c rea ted  by chapter  5 ,  t i t l e  58 and chapter  42, 
t i t l e  67 o f  t h e  Idaho Code, r e l a t i n g  t o  parks ,  were t r a n s -  
f e r r e d  t o  t h e  Park Board o f  t h e  Department of Parks by t h e  
same a c t .  

Board of  The S t a t e  Board of Health w a s  au thor ized  i n  1907 and em-  
Health powered t o  cooperate  with o t h e r  states and t h e  f e d e r a l  

agencies i n  t h e  abatement of  water p o l l u t i o n .  An indepen- 
dent A i r  Po l lu t ion  Control Commission w a s  e s t ab l i shed  i n  
1947 and r e a c t i v a t e d  i n  1965. 

Fish and Our Fish and Game  Commission has been both a c t i v e  and 
Game e f f i c i e n t  i n  p r o t e c t i n g  our f i s h e r y  resources and provid- 
Commission ing  sportsmen with good f i s h i n g .  

Flood 
Control Flood Control [I  .c. $42-3101 - 42-3124 3 ; S o i l  Conserva- 

t i o n  Reclamation [I  .c. $43-101 et a1 ] ; Watershed Improve- 
ment [I.c. $42-3701, 3717 (1956)] ;  and o t h e r  a c t s  have 
been passed by our  l e g i s l a t u r e  t o  keep abreas t  of develop- 
ment i n  t h e  f i e l d  of  land  and water conservat ion.  A l l  
i n  a l l ,  t h e  people of  Idaho, speaking through t h e i r  
l e g i s l a t u r e ,  have made commendable progress  i n  t h i s  area 
of  development of our n a t u r a l  resources.  



Water The b u i l d i n g  o f  a series of f e d e r a l  power dams on t h e  
Trans- Snake and Lower Columbia r i v e r s ,  w i t h  t h e i r  s l a c k  water 
p o r t a t i o n  r e s e r v o i r s ,  has  s t i m u l a t e d  v i s i o n s  o f  sea-going t r anspor -  

t a t i o n  f o r  o u r  wheat,  t imber  and o t h e r  p roduc ts .  I n  
a n t i c i p a t i o n  o f  t h i s  commerce, a P o r t  D i s t r i c t  ha s  been 
c r e a t e d  a t  Lewiston. 

S t u d i e s  are now be ing  made o f  o t h e r  uses  f o r  t h i s  s l a c k  
water on t h e  Snake River ,  i n c l u d i n g  f i s h i n g ,  b o a t i n g  and 
a l l  forms o f  water s p o r t s  and r e c r e a t i o n .  

Lakeshore Notwiths tanding t h e s e  beginnings  i n  t h e  u s e  o f  o u r  water 
Develop - f o r  i r r i g a t i o n ,  nav iga t ion  and r e c r e a t i o n ,  t h e r e  are 
ment f o r  o t h e r  r i v e r s ,  l a k e s  and r e s e r v o i r s  o f  s u f f i c i e n t  s i z e  and 
Recreat ion volume t o  s e r v e  many u s e f u l  purposes .  Along t h e i r  t i m -  

be red  s h o r e l i n e s  are e x c e l l e n t  sites f o r  homes, summer 
r e s o r t s ,  p a r k s  and marinas .  The o p p o r t u n i t i e s  o f f e r e d  by 
t h e s e  areas has  gene ra t ed  g r e a t  i n t e r e s t  i n  t h e i r  develop- 
ment by p r i v a t e  and s t a t e  i n t e r e s t s .  This  a c t i v i t y  i s  
r e f l e c t e d  by t h e  development o f  Hayden Park on Lake Coeur 
d9Alene ,  t h e  purchase  of a BoyScout Camp a t  F a r r a g u t ,  as 
w e l l  as t h e  es tab l i shment  o f  a game r e f u g e  a t  Gray9s  Lake 
i n  South Idaho. 

Notwithstanding a l l  t h e s e  commendable accomplishments, w e  are n o t  sat- 
i s f i e d ,  There is  s t i l l  something miss ing ,  A l l  o f  u s  s e n s e  a s o r t  
o f  f u t i l i t y  i n  ou r  e f f o r t s  t o  ach ieve  o u r  g o a l s  i n  water r e sou rce  de- 
velopment. 

W e  look  t o  o u r  ne ighbor ing  s tates o f  Oregon, Utah, Washington, and 
C a l i f o r n i a ,  and n o t e  t h a t  t h e i r  p r o g r e s s  i n  developing t h e i r  water and 
o t h e r  n a t u r a l  r e sou rces  f a r  exceeds t h e  r e s u l t s  achieved i n  t h i s  s tate.  

Natura l  I am n o t  a lone  i n  b e l i e v i n g  t h a t  w e  need a comprehensive 
Resource p l a n  f o r  t h e  development o f  o u r  water and r e l a t e d  l a n d  

. Paanning r e sou rces ,  A p l a n  which w e  can c a l l  ou r  very own - a 
p lan  which w e  f a s h i o n  t o  m e e t  our  needs - one which t a k e s  
i n t o  account  t h e  r e l a t i o n s h i p s  which e x i s t  between water, 
a g r i c u l t u r e ,  g r az ing  l a n d s ,  t imber ,  mine ra l s ,  domestic 
and municipal  needs ,  as w e l l  as water f o r  power, t r a n s -  
p o r t a t i o n ,  f i s h i n g ,  boa t ing  and o t h e r  forms o f  r e c r e a t i o n  
f o r  t h e  people  o f  t h i s  s ta te  and n a t i o n .  

Need f o r  Such a p l a n  is  a b a r e  n e c e s s i t y  if o u r  r e p r e s e n t a t i v e s  are 
Planning t o  p a r t a k e  on a p l a n e  o f  e q u a l i t y  w i t h  t h e  o t h e r  states 

o f  t h e  P a c i f i c  Northwest as i s  contemplated by t h e  c r e a t i o n  
o f  t h e  Columbia River Basin Commission under t h e  p r o v i s i o n s  
o f  t h e  Water Resources Planning Act of 1965 [ ~ u b , ~ . 8 9 - 8 0  I 
Unless  Idaho a c t s  soon,  t h e  oppor tun i ty  f o r  meaningful 
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and coopera t ive  p a r t i c i p a t i o n  i n  t h e  planning f o r  t h e  
development o f  our resources  w i l l  be  gone forever .  Once 
f e d e r a l  planning begins ,  our  r e p r e s e n t a t i v e s  must b e  pre-  
s e n t  on a cont inuing b a s i s ,  armed with f a c t s  as t o  our  
a v a i l a b l e  water s u p p l i e s ,  l ands  capable  of  i r r i g a t i o n ,  
toge the r  wi th  estimates of  t h e  f u t u r e  needs of  our  towns 
and c i t i e s  f o r  power, i n d u s t r y  and r e c r e a t i o n .  We must 
have a vo ice  i n  what i s  s a i d  and done. 

The f irst  s t e p  i n  secur ing  a coordina ted  water resources  
p lan  is  t h e  need t o  c r e a t e  a Natural  Resources Board, 
charged wi th  t h e  duty of  formulat ing a comprehensive 
p lan  f o r  t h e  development of a11 our  n a t u r a l  resources ,  
and t h e  a b i l i t y  t o  execute  i t  f i n a n c i a l l y  and otherwise.  

What then keeps us  from accomplishing t h e s e  worthwhile 
o b j e c t i v e s ?  To my way of  th ink ing ,  after t ak ing  i n t o  
account t h a t  t h e r e  is  a c e r t a i n  amount of  i n e r t i a  and 
fear of  change, t h e  d i f f i c u l t y  l ies  p r imar i ly  i n  our  
a n t i q u a t e d  Cons t i tu t ion  and S t a t u t e s .  

Our Cons t i tu t ion  provides  t h a t  t h e  S t a t e  Land Board 
s h a l l  adminis te r  t h e  pub l i c  l ands  of  t h i s  s ta te  under t h e  
d i r e c t i o n  of  t h e  L e g i s l a t u r e .  [ ~ r t .  9 $2 ,  S t a t e  Land 
~ o a r d ]  . Notwithstanding t h i s  admonition, t h e  L e g i s l a t u r e  
c r e a t e d  a S t a t e  Park Board independent , in  i t s  powers and 
f u n c t i o n s ,  of  t h e  S t a t e  Land Board. 

Then, i n  1965, w e  s epa ra ted  t h e  pub l i c  waters of  t h i s  
s tate and c r e a t e d  another  c o n s t i t u t i o n a l  agency and c a l l e d  
i t  a S t a t e  Water Board. The Board w a s  charged wi th  many 
admirable powers and worthwhile d u t i e s ,  t h e  ch ie f  of  which 
was t o  formula te  a comprehensive s ta te -wide  w a t e r  p lan  
f o r  t h e  maximum development of  ou r  water resources .  

Now w e  have two c o n s t i t u t i o n a l  agencies ,  each charged 
wi th  adminis ter ing each of  our  two most important n a t u r -  
a l  resources .  These two resources  are i n  f a c t  oppos i t e  
s i d e s  of  a s h i e l d ,  inseparable  i n  t h e  o v e r - a l l  p l an .  
Other c o n f l i c t s  appear with r e spec t  t o  t h e  use  of  water 
f o r  r e c r e a t i o n  (Park Board) ; P o l l u t i o n  (Health Board) ; 
Power and Mining. 

Who can say  whether t h e  S t a t e  Land Board, t h e  Depart- 
ment of  Reclamation, t h e  Park Board, F ish  and G a m e  
Department, o r  t h e  Water Board, is  p roper ty  equipped and 



adapted  t o  perform such an o v e r - a l l  f u n c t i o n .  
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It would s e e m  t o  m e  t h a t  i t  is  t h e  f u n c t i o n  o f  t h e  
S t a t e  L e g i s l a t u r e  t o  s tudy  t h i s  problem and t o  d e c l a r e  
and p rov ide  f o r  such a Board. 

The C o n s t i t u t i o n  as it  now s t a n d s  f o r b i d s  such p lanning .  
It  shou ld  b e  a l t e r e d  by a b o l i s h i n g  t h e  p r o v i s i o n s  f o r  a 
S t a t e  Land Board and Water Resources Agency, and i n  
t h e i r  s t e a d  prov ide :  

That a l l  state-owned p r o p e r t y ,  i nc lud ing  p u b l i c  l a n d s  
and t h e  beds o f  nav igab le  streams are state p r o p e r t y  
and s u b j e c t  t o  t h e  j u r i s d i c t i o n  o f  t h e  state l e g i s -  
l a t u r e .  

That  a l l  t h e  waters o f  t h i s  s tate,  bo th  ground and 
s u r f a c e ,  are p u b l i c  waters and s u b j e c t  t o  t h e  con- 
t r o l  and management o f  t h e  s ta te  l e g i s l a t u r e .  

This  would then g i v e  t h e  state l e g i s l a t u r e  f u l l  autho- 
r i t y  t o  c r e a t e  such boards  and change t h e i r  a u t h o r i t y  
and d u t i e s  as ci rcumstances  demand. 

This  would permi t  i t  t o  c r e a t e  a Na tu ra l  Resources 
Board, charged wi th  t h e  o v e r - a l l  r e s p o n s i b i l i t i e s  t o  
develop a comprehensive and u n i f i e d  p l an  f o r  t h e  devel-  
opment o f  a l l  o f  o u r  n a t u r a l  r e sou rces .  

I t  would n o t  mean t h a t  t h e  S t a t e  Water Board o r  t h e  
Land Board would n o t  con t inue  t o  e x i s t  as l e g i s l a t i v e  
bodies .  

Each o f  t h e  s ta te  agenc ies  concerned wi th  ou r  n a t u r a l  
r e sou rces  shou ld  b e  r ep re sen ted  on such Board - each 
would have i t s  voice .  Th i s  cou ld  a f f o r d  t h e  f l e x i b i -  
l i t y  as w e l l  as u n i t y  o f  p lanning  s o  e s s e n t i a l  t o  
e f f e c t i v e  development. Each agency need n o t  b e  abol -  
i shed .  I t  would t h u s  e l i m i n a t e  t h e  l e g a l  problems 
a s s o c i a t e d  wi th  j u r i s d i c t i o n  o f  a c o n s t i t u t i o n a l  agency. 

There  are o t h e r  needs f o r  change: 

Any agency o r  board  charged wi th  t h e  formula t ion ,  de- 
velopment and execut ion  o f  water r e sou rces  p lanning  
must have a u t h o r i t y .  I n  t h i s  connec t ion ,  I refer t o  
t h e  need f o r  a mandatory permi t  system. A system t h a t  
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would r e q u i r e  t h a t  i n  t h e  f u t u r e  no water, ground o r  sur -  
f a c e ,  could be appropr ia ted  without f i rs t  ob ta in ing  a 
permit .  This is  e s s e n t i a l  t o  e f f e c t i v e  planning,  f o r  with- 
out  a knowledge of t h e  water appropr ia ted ,  no check i s  
a v a i l a b l e  on t h e  amounts of  water a v a i l a b l e  f o r  appropria- 
t i o n .  Our ground waters are becoming sub jec t  t o  over- 
d r a f t  o r  "mining". In many ins tances  su r face  waters  a r e  
now being over-appropriated.  The r e s u l t  is  an open i n v i -  
t a t i o n  t o  l a w  s u i t s .  

The Board charged with t h e  r e s p o n s i b i l i t y  o f  i s s u i n g  per-  
m i t s  should be author ized  t o  r e f u s e  o r  p r e f e r  one a p p l i -  
ca t ion  over another ,  if needs be, t o  m e e t  t h e  needs of  a 
p lan .  Without t h i s  a u t h o r i t y  t o  implement a plan i n  t h e  
pub l i c  i n t e r e s t ,  such planning becomes wasted e f f o r t .  If 
c e r t a i n  waters a r e  requi red  t o  supply municipal needs,  then 
a permit t o  use i t  f o r  some o t h e r  purpose should be  re-  
fused ,  i f  found t o  be i n  t h e  pub l i c  i n t e r e s t .  

Cer ta in  waters  should be reserved f o r  r e c r e a t i o n ,  domes- 
t i c  and municipal needs,  i f  found t o  be i n  t h e  sommon 
i n t e r e s t .  Oregon does t h i s  by s t a t u t e .  

What keeps us from doing t h e s e  th ings?  A r t i c l e  1 5 ,  $3 
of  t h e  Idaho Const i tu t ion  dec la res  t h a t  t h e  r i g h t  t o  ap- 
p r o p r i a t e  t h e  unappropriated waters of  t h i s  s t a t e  s h a l l  
never be  denied. Unfortunately,  our Supreme Court on 
repeated occasions has he ld  t h a t  t h i s  c l ause  f o r b i d s  t h e  
s t a t e  from requ i r ing  an ind iv idua l  t o  secure  a permit 
before  i n i t i a t i n g  a water r i g h t  by appropr ia t ion .  In  
a d d i t i o n ,  i t  has been he ld  t h a t  t h e  S t a t e  i t s e l f  cannot 
appropr ia t e  t h e  unappropriated waters  of t h i s  s t a t e .  

Sec t ions  1, 2 ,  3 and 7 of t h e  Cons t i tu t ion  should be 
s t r i c k e n  and i n  t h e i r  s t e a d  s u b s t i t u t e d  one sec t ion  which 
should read  as poin ted  out  above: 

"That a l l  t h e  waters  o f  t h i s  s t a t e ,  both ground and 
s u r f a c e  waters ,  a r e  t h e  proper ty  of  t h e  S t a t e  and 
s u b j e c t  t o  t h e  regula t ion  and c o n t r o l  of  t h e  S t a t e  
L e g i s l a t u r e  ." 

Such an amendment would permit t h e  l e g i s l a t u r e  t o  de te r -  
mine how and under what condi t ions  t h e  pub l i c  waters of  
t h i s  s t a t e  should be used i n  a l l  pub l i c  i n t e r e s t .  I t  
would allow t h e  l e g i s l a t u r e  t o  determine t h e  publ ic  p o l i -  
cy of t h e  S t a t e  t o  meet changing needs and circumstances.  
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There i s  another  p o i n t  t h a t  needs c l a r i f i c a t i o n .  J u s t  
what i s  a  b e n e f i c i a l  use of  water under $42-104 of  t h e  
Idaho Code? 

This s t a t u t e  dec la res  t h a t  t h e  pub l i c  waters  of  t h i s  
s t a t e  may be  appropr ia ted  f o r  a  b e n e f i c i a l  use.  I t  
should be amended s o  a s  t o  d e c l a r e  what a r e  t h e  b e n e f i c i -  
a l  uses  f o r  which one may appropr i a t e  t h e  unappropriated 
waters  o f  t h i s  s t a t e .  This is p a r t i c u l a r l y  important now 
when t h e  use  of  water  f o r  r e c r e a t i o n ,  f i s h i n g , .  s cen ic  
beauty ,  appropr ia t ion  o r  r e se rva t ion  of  water  f o r  recrea-  
t i o n  and wilderness  a r e a s  a r e  p r e s s i n g  needs. Under our  
proposed changes i n  t h e  Cons t i tu t ion  and S t a t u t e s  of  t h i s  
S t a t e  t h e s e  needs would be  recognized. The f a c t  remains 
t h a t  now t h e  Federal  Government is  recognizing t h e s e  uses 
o f  water i n  a%% i t s  p r o j e c t s ,  wi th  o r  without our consent .  

There i s  a  need a l s o  f o r  a  s t a t u t e  dec la r ing  p r i o r i t i e s  
o r  p re fe rences  i n  t h e  u s e  of  wa te r ,  i f  planning f o r  i ts  
use  i s  t o  become e f f e c t i v e  and meaningful. This  is  doub- 
l y  t r u e  i f  w e  s t r i k e  $3 of  A r t i c l e  15 ,  wherein a  p r e f e r -  
ence t o  t h e  use  of  water was e s t a b l i s h e d ,  provided com- 
pensa t ion  was p a i d  f o r  i t s  tak ing .  

For t h e  purposes of  an example, on ly ,  Arizona has  provi-  
ded [$45-1471 t h a t  t h e  r e l a t i v e  va lue  of  uses  of  water  a r e :  

A - "As between two o r  more pending c o n f l i c t i n g  app l i ca -  
t i o n s  f o r  t h e  use  of  water from a given water supply,  
when t h e  c a p a c i t y  of  t h e  supply is  no t  s u f f i c i e n t  
f o r  a l l  a p p l i c a t i o n s ,  preference  s h a l l  be  given by 
t h e  department according t o  t h e  r e l a t i v e  va lues  t o  
t h e  pub l i c  of  t h e  proposed use." 

B - "The r e l a t i v e  values  t o  t h e  pub l i c  f o r  t h e  purposes 
of  t h i s  s e c t i o n  s h a l l  be:  

1. Domestic and municipal uses .  Domestic use  s h a l l  
i n c l u d e  gardens not  exceeding one-half a c r e  t o  
each family.  

2 .  I r r i g a t i o n  and s tock  water ing.  
3. Power and mining uses .  
4.  Recreation and w i l d l i f e ,  inc luding  f i s h . "  

[AS amended, Ariz .  Laws of  1962, ch,  113 $31 
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The c a s e  o f  S t a t e  Water Conservat ion Board v .  Enking, 56 
Idaho 722 ,  58 P.2d 779 (1938) p r o h i b i t s  t h e  S t a t e  o r  any o f  
i ts  agenc i e s  o r  i n s t r u m e n t a l i t i e s  from a p p r o p r i a t i n g  t h e  
p u b l i c  waters o f  t h i s  s ta te  f o r  t h e  reason t h a t  t o  do s o  
would dep r ive  t h e  i n d i v i d u a l  under A r t .  15,  $3, from ap- 
p r o p r i a t i n g  such water; a r i g h t  would b e  den ied  if t h e  
S t a t e  a p p r o p r i a t e d  t h e  water f o r  a p u b l i c  use .  How t h i s  
d i f f e r s  i n  subs t ance  from t h e  a p p r o p r i a t i o n  of  t h e  same 
water by ano the r  i n d i v i d u a l  e l u d e s  m e .  

I t  w a s  f o r  t h i s  reason t h a t  t h e  C o n s t i t u t i o n a l  Amendment 
[ ~ r t .  1 5  $73 prov ided  t h a t  t h e  S t a t e  Water Agency cou ld  
a p p r o p r i a t e  water as a t r u s t e e  f o r  Agency p r o j e c t s .  Th is  
power would b e  r e s t o r e d  t o  t h e  S t a t e  and i t s  agenc i e s  
under s t a t u t e ,  should  t h e  proposed amendment b e  adopted.  

I n  t h i s  connec t ion ,  t h e  Enking Case has  c a s t  doubt ove r  
t h e  a b i l i t y  o f  a C i t y  o r  County t o  a p p r o p r i a t e  water f o r  
i t s  municipal  needs .  I n  t h e  Beus C a s e ,  i n t e r p r e t i n g  
$49-1130 o f  t h e  Idaho Code Annotated (1932) o u r  Supreme 
Court  spoke f a v o r a b l y  as t o  t h e  power o f  a c i t y  t o  appro- 
p r i a t e  water f o r  i t s  p r e s e n t  and f u t u r e  needs .  I n  Durand 
v .  C l i n e ,  63  Idaho 304 (1941) ,  t h e  Supreme Court h e l d  t h a t  
t h e  C i t y  of Moscow cou ld  i s s u e  bonds t o  d i g  w e l l s  t o  
s e c u r e  a "more adequa te  water supply". Th i s  i s  i n  i t s  
n a t u r e  an a p p r o p r i a t i o n .  S e c t i o n  49-1130 I .C.A. (1932) 
w a s  r epea l ed  i n  1951. S e c t i o n  4 o f  A r t .  12  o f  t h e  Con- 
s t i t u t i o n  p rov ides  t h a t  a municipal  co rpo ra t i on  may con- 
t r a c t  d e b t s  f o r  "water" purposes .  An I r r i g a t i o n  D i s t r i c t  
has  been d e f i n e d  as a municipal  c o r p o r a t i o n  i n  t h i s  con- 
n e c t i o n .  P ioneer  Irr.  Dist. v .  Walker, 20 Idaho 605. In  
S e c t i o n  50-2802, a m u n i c i p a l i t y  may a c q u i r e  "a water 
supply" by purchase  "or o therwise" .  And i n  950-1301, a 
c i t y  may a c q u i r e  ground o r  s u r f a c e ,  p u b l i c  o r  p r i v a t e  
water, by  a p p r o p r i a t i o n ,  through an i r r i g a t i o n  system by 
"app rop r i a t i on  o r  o therwise" .  A c i t y  may engage i n  f l o o d  
c o n t r o l  a c t i v i t i e s  [ ~ e c .  50-1391 and c r e a t e  a "planning 
 commission^ [ ~ e c  . 50-2701 1 .  

Whether t h e  fears are j u s t i f i e d  as t o  l e g a l  r i g h t  o f  a 
m u n i c i p a l i t y  t o  a c q u i r e  water f o r  i t s  needs by app rop r i a -  
t i o n  is  n o t  h e r e  an i s s u e .  The s ta te  l e g i s l a t u r e ,  under 
t h e  proposed changes would b e  a b l e  t o  c l e a r l y  d e f i n e  t h e  
m u n i c i p a l i t i e s  r i g h t s  t o  a p p r o p r i a t e  water f o r  a l l  i t s  
needs ,  i n c l u d i n g  domestic u s e ,  r e c r e a t i o n  and i n d u s t r y .  



Revenue F i n a l l y ,  w e  should  amend S e c t i o n s  2  and 3 o f  A r t i c l e  12  
Bonds by  adding t o  each o f  t h e s e  s e c t i o n s  a c l a u s e  which would 
Author ized s ta te  t h a t  t h e  i s suance  o f  revenue bonds by any agency of 

t h e  S t a t e  would n o t  b e  i n  v i o l a t i o n  o f  such s e c t i o n s .  

Conclusion 2 

The above sugges t ions  for  changes i n  ou r  C o n s t i t u t i o n  and 
S t a t u t e s  a r e  b e l i e v e d  t o  b e  i n  t h e  b e s t  i n t e r e s t s  o f  t h e  people  o f  
t h i s  S t a t e  and Nation.  Times have changed. W e  are on t h e  t h r e s h o l d  of 
a new era i n  t h e  P a c i f i c  Northwest.  W e  should  l e a d ,  n o t  fo l low,  our  
sister states i n  t h e  development of our  n a t u r a l  resources .  

What w e  do w i l l  depend on your s ense  of persona l  
r e s p o n s i b i l i t y .  

Thomas R .  Walenta 
P r o f e s s o r  of Law 
November 1 7 ,  1966 



THE LEGISLATIVE ROLE I N  THE DEVELOPMENT 
OF THE WATER RESOURCES OF IDAHO 

P a r t  2 

The fo l lowing  sugges ted  changes i n  t h e  C o n s t i t u t i o n  and S t a -  
t u t e s  o f  t h e  S t a t e  o f  Idaho are o f f e r e d  i n  t h e  b e l i e f  t h a t  t hey  pro-  
v i d e  a s u b s t a n t i a l  b a s e  upon which t o  fo rmula t e ,  develop and adminis- 
ter  a comprehensive p l an  f o r  t h e  conse rva t ion ,  development, and u s e  
o f  t h e  water and r e l a t e d  l a n d  r e sou rces  of  t h e  S t a t e  o f  Idaho. 

(1) El imina te  t h e  S t a t e  Board of  Land Commissioners ( A r t .  9 $7) 
and t h e  S t a t e  Water Resources Agency ( A r t .  1 5  $7) as c o n s t i t u -  
t i o n a l  b o a r d s ,  and r e t a i n  each o f  them as l e g i s l a t i v e  boa rds .  
(I .C.  $58-101, S t a t e  Board o f  Land Commissioners, and 
I . C .  $42-1731 e t  a l ,  Water Resources Board).  

This  would remove t h e  almost  e x c l u s i v e  powers which each o f  
t h e s e  boards  are given over  ou r  l a n d  and water r e sou rces  res- 
p e c t i v e l y .  I t  would permit  t h e  l e g i s l a t u r e  t o  b l e n d  t h e  u s e  
o f  t h e s e  two r e sou rces  as o u r  needs r e q u i r e ;  t hus  a s s u r i n g  
f l e x i b i l i t y  and a d a p t i b i l i t y  t o  o u r  changing needs .  

( l a )  That p r o v i s i o n  i n  A r t .  15, $ 7 ,  g r a n t i n g  t o  t h e  S t a t e  Water 
Resources Agency power t o  i s s u e  revenue bonds t o  c o n s t r u c t  
water p r o j e c t s  , cou ld  b e  p re se rved  by amending A r t i c l e  8 ,  $2 ,  
concerning t h e  u s e  o f  s ta te  c r e d i t  t o  s o  p rov ide .  

(2 )  Amend $8 ,  A r t .  1, o f  t h e  S t a t e  C o n s t i t u t i o n  t o  p rov ide  t h a t  a l l  
s tate l a n d s ,  i n c l u d i n g  t h e  beds  o f  nav igab le  waters, are t h e  
p r o p e r t y  o f  t h e  S t a t e ,  and s u b j e c t  t o  t h e  power o f  t h e  s ta te  
l e g i s l a t u r e  t o  make a l l  needfu l  r u l e s  and r e g u l a t i o n s  concern- 
i n g  t h e i r  u s e  and d i s p o s i t i o n .  

This  would e l i m i n a t e  t h e  need f o r  a S t a t e  Land Board as a con- 
s t i t u t i o n a l  agency. This  would permit  t h e  l e g i s l a t u r e  t o  
c r e a t e  Park Boards, o r  o t h e r  agenc ie s ,  charged wi th  such res- 
p o n s i b i l i t i e s  over  our  l a n d  and water r e sou rces  as i t  deemed 
i n  t h e  p u b l i c  i n t e r e s t .  

(3) S t r i k e  S e c t i o n s  1, 2 and 3 o f  A r t i c l e  1 5  (Water Rights )  and 
s u b s t i t u t e  one s e c t i o n  which i n  e f f e c t  would read :  

'"11 ground and s u r f a c e  waters o f  t h i s  S t a t e  are t h e  
p r o p e r t y  o f  t h e  S t a t e  and t h e  use  t h e r e o f  may be  acqu i r ed  
by a p p r o p r i a t i o n ,  s u b j e c t  t o  t h e  r e g u l a t i o n s  and c o n t r o l  
o f  t h e  l e g i s l a t u r e  ." 



This  amendment would r e s t o r e  t o  t h e  l e g i s l a t u r e  i t s  _ j u r i s d i c t i o n  
and c o n t r o l  over  t h e  wate r  r e sou rces  o f  t h i s  s ta te .  No longe r  
would t h e  l e g i s l a t u r e  be  s u b j e c t  t o  t h e  i n d i v i d u a l  a p p r o p r i a t o r ,  
no r  would i t  need act through a s i n g l e  agency. 

That p o r t i o n  o f  $3 r e f e r r i n g  t o  p r e f e r e n c e s  i n  t h e  u s e  o f  water  
should  b e  r e w r i t t e n  by t h e  l e g i s l a t u r e  and p l aced  i n  t h e  Code. 

By e l i m i n a t i n g  t h a t  p o r t i o n  o f  $3 d e c l a r i n g  t h a t  " t h e  r i g h t  t o  
a p p r o p r i a t e  t h e  unapprop r i a t ed  waters o f  any n a t u r a l  stream t o  
b e n e f i c i a l  u s e s  s h a l l  never  b e  denied" w e  have r e s t o r e d  t o  t h e  
l e g i s l a t u r e  t h e  r i g h t  t o  c o n t r o l  and r e g u l a t e  t h e  u s e  of  water 
i n  t h i s  s ta te .  

(4) Prov ide  by s t a t u t e  f o r  t h e  c r e a t i o n  o f  a Na tu ra l  Resource Board 
charged wi th  t h e  d u t y  t o  fo rmu la t e  and admin i s t e r  a comprehensive 
p l an  f o r  t h e  u se  and development of a l l  t h e  n a t u r a l  r e sou rces  o f  
t h i s  s ta te  i n  t h e  common i n t e r e s t .  

Such a board  would b e  composed o f  r e p r e s e n t a t i v e s  from t h e  s t a t e  
boards  charged w i t h  t h e  u s e  and management o f  our  n a t u r a l  resour -  
ces, p l u s  members r e p r e s e n t i n g  t h e  p u b l i c  g e n e r a l l y .  This  board 
should  have t h e  f i n a l  a u t h o r i t y  i n  fo rmula t ing  a p l an  f o r  t h e  
approva l  of t h e  l e g i s l a t u r e .  Such an arrangement would e l i m i n a t e  
f r i c t i o n  between va r ious  boa rds ,  p r o v i d e  a forum f o r  p u b l i c  d i s -  
c u s s i o n ,  and c e n t e r  r e s p o n s i b i l i t y  f o r  comprehensive p lann ing  
and i t s  a d m i n i s t r a t i o n .  

(5)  A mandatory pe rmi t  system should  b e  e s t a b l i s h e d  by s t a t u t e  f o r  
t h e  a p p r o p r i a t i o n  and use  o f  bo th  ground and s u r f a c e  water. 

No comprehensive p l an  f o r  t h e  development o f  our  water r e sou rces  
can succeed i f  t h e  a p p r o p r i a t i o n  and use  o f  such waters may b e  
acqu i r ed  wi thout  t h e  knowledge o r  consent  of t h e  s tate.  A Con- 
t i n u i n g  i n v e n t o r y  o f  water r e sou rces  is  imposs ib le .  In  p a s s i n g ,  
a l l  western  s ta tes ,  wi th  t h e  p o s s i b l e  except ion of Colorado and 
Idaho,  have a mandatory permi t  system. 
( Idaho and perhaps  Colorado,  are t h e  o n l y  two of t h e  Western 
S t a t e s  which do n o t  have a mandatory permi t  sys tem.)  

( 6 )  The Agency charged  w i t h  t h e  i s s u a n c e  o f  pe rmi t s  t o  a p p r o p r i a t e  
water should  have t h e  a u t h o r i t y  t o  re jec t ,  i s s u e  on c o n d i t i o n s ,  
o r  p r e f e r  one permi t  over  a n o t h e r ,  i n  t h e  p u b l i c  i n t e r e s t .  

Alaska,  C a l i f o r n i a ,  Oregon, Utah and Wyoming p rov ide  f o r  i s suance  
o f  pe rmi t s  under such c o n d i t i o n s .  Without such a u t h o r i t y ,  t h e  
implementat ion o f  a s ta te  water p o l i c y  would b e  imposs ib le .  



( 7 )  B e n e f i c i a l  u s e s  o f  water s h o u l d  b e  c l a r i f i e d  and  d e f i n e d  s o  as 
t o  i n c l u d e  t h e  u s e s  o f  water f o r  f i s h i n g ,  b o a t i n g ,  swimming, 
s c e n i c  v a l u e s  a n d  o t h e r  forms o f  r e c r e a t i o n ,  as w e l l  as f o r  t r a n s -  
p o r t a t i o n  and u s e  o f  m u n i c i p a l i t i e s .  

S e c t i o n  42-104 o f  t h e  Idaho Code d e c l a r e s  t h a t  water may b e  
a p p r o p r i a t e d  f o r  b e n e f i c i a l  u s e s ,  b u t  does  n o t  d e f i n e  such  u s e s .  
T h i s  s h o u l d  b e  c l a r i f i e d .  

(8) Oregon h a s  d e c l a r e d  t h a t  water may b e  r e s e r v e d  and  withdrawn 
from a p p r o p r i a t i o n  f o r  p u b l i c  r e c r e a t i o n a l  needs  [$$538.110 et  
a l l ,  s c e n i c  areas [$$538.200 et  a l l  and  f o r  f u t u r e  n e e d s  o f  
m u n i c i p a l i t i e s  [$$538.410 et  a l l .  

T h i s  method o f  p r o c e d u r e  s h o u l d  b e  s t u d i e d  f u r t h e r  and  a d a p t e d  
t o  o u r  needs  where i t  i s  found t o  b e  i n  t h e  p u b l i c  i n t e r e s t .  

Idaho h a s  i n  e f f e c t  done t h e  s a m e  t h i n g  i n  a p p r o p r i a t i n g  t h e  
waters o f  Big P a y e t t e  Lake [ I .c .  4467-4301 et  a l l  and  Pend 
d q O r e i l l e  and  Lake Coeur d l A l e n e  [ I .c .  4467-304 et a l l .  Two 
d i f f i c u l t i e s  w i t h  t h i s  a p p r o p r i a t i o n  under  o u r  p r e s e n t  l a w s  
l i es  i n  t h e  i n a b i l i t y  o f  t h e  S t a t e  o f  Idaho t o  a p p r o p r i a t e  
water and  ( 2 )  whether  an a p p r o p r i a t i o n  f o r  such  u s e s  i s  au tho-  
r i z e d  as a b e n e f i c i a l  u s e  o f  t h e  p u b l i c  waters o f  t h i s  s tate.  

( 9 )  P r e f e r e n c e s  i n  t h e  u s e  o f  water s h o u l d  b e  e s t a b l i s h e d  by  t h e  
s ta te  l e g i s l a t u r e .  

T h i s  i s  a n e c e s s i t y  i n  g u i d i n g  t h e  N a t u r a l  Resources Board i n  
i t s  p l a n n i n g  a n d  t h e  Board c h a r g e d  w i t h  t h e  i s s u a n c e  o f  water 
p e r m i t s .  I t  a l s o  p r o v i d e s  s e c u r i t y  and r e c o g n i t i o n  of t h e  needs  
o f  t h e  p e o p l e .  

P r a c t i c a l l y  a l l  t h e  w e s t e r n  states have  such s t a t u t e s .  

By way o f  s u g g e s t i o n ,  Ar izona  [$45-147 (1962) ]  h a s  a s t a t u t e  
l i s t i n g  b e n e f i c i a l  u s e s  i n  t h i s  o r d e r .  

1. Domestic a n d  munic ipa l  u s e s  
2 .  I r r i g a t i o n  and  s t o c k  w a t e r i n g  
3 .  Power a n d  mining u s e s  
4 .  R e c r e a t i o n  and  w i l d l i f e ,  i n c l u d i n g  f i s h .  

(10)  The s t a t e , m u n i c i p a l i t i e s  and  o t h e r  p o l i t i c a l  b o d i e s  s h o u l d  b e  
g r a n t e d  s p e c i f i c  a u t h o r i t y  by  s t a t u t e  t o  a p p r o p r i a t e  water b o t h  
f o r  t h e i r  p r e s e n t  and  f u t u r e  n e e d s .  



By Court  d e c i s i o n  t h i s  r i g h t  t o  a p p r o p r i a t e  water by  s ta te  agen- 
c i e s  w a s  denied.  A s t a t u t e  which c o u l d  be  f a i r l y  cons t rued  t o  
g r a n t  t h i s  a u t h o r i t y  t o  m u n i c i p a l i t i e s  w a s  r epea l ed .  Repeal of 
A r t .  1 5 ,  $3, should  remove any c o n s t i t u t i o n a l  doubt.  I t  i s  t r u e  
t h a t  A r t .  1 5 ,  $ 7 ,  d i d  g i v e  t h e  Water Resources Agency t h e  power 
t o  a p p r o p r i a t e  water f o r  i t s  water p r o j e c t s .  This  a u t h o r i t y  
should  b e  extended t o  a l l  s ta te  and municipal  agenc ies .  The 
proposed changes w i l l  do t h i s .  

(11) The m a t t e r  o f  water p o l l u t i o n  i s  a matter of p r e s s i n g  concern 
t o  a l l  o f  u s .  The work of t h e  Idaho Heal th  Department has  been 
commendable. I ts a c t i v i t i e s  shou ld  b e  coo rd ina t ed  through t h e  
Na tu ra l  Resources Board. 

CONCLUSION : 

The foregoing  changes are o f f e r e d  t o  you f o r  your c o n s i d e r a t i o n .  
They are,  i n  my judgment , t h e  minimum upon which a s o l i d  l e g a l  founda- 
t i o n  may be  e s t a b l i s h e d  f o r  t h e  comprehensive development of our  n a t u -  
ral  r e sou rces .  
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