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ABSTRACT 

S tud ie s  of  t h e  code of laws and t h e  l e g a l  problems a s s o c i a t e d  with 

water  r e sou rces  a c t i v i t i e s  i n  t h e  S t a t e  of  Idaho has  been s tud i ed  through 

l e g a l  r e sea rch  of e x i s t i n g  laws and p r a c t i c e s .  This  has  involved much 

d ia logue  and conferencing with s t a t e  agenc ies  personnel  and r e p r e s e n t a t i v e s  

of i n t e r e s t  groups such a s  t h e  Idaho Reclamation Assoc ia t ion  and t h e  Idaho 

Assoc ia t ion  of S o i l  Conservation D i s t r i c t s .  P a r t i c u l a r  c o n t r i b u t i o n s  have 

r e s u l t e d  i n  recommendations regard ing  PL 89-80, t h e  Water Resources 

Planning Act, and n a t i o n a l  l e g i s l a t i o n  on Wild Rivers  a s  t h e s e  a c t s  might 

apply t o  Idaho. The s tudy  has  con t r ibu t ed  much t o  new l e g i s l a t i o n  con- 

cerned with t i t l e  t o  and use  of  water  of nav igable  s t reams and l a k e s  i n  

Idaho, a s  we l l  a s  improved l e g i s l a t i o n  with r ega rd  t o  admin i s t r a t i on  o f  

water  laws i n  Idaho. The l e g a l  r e sea rch  papers  prepared by 56 law s t u d e n t s  

on t o p i c s  r e l a t e d  t o  water  law were a s i g n i f i c a n t  c o n t r i b u t i o n  t o  back- 

ground m a t e r i a l  and served  a s  g r e a t  t r a i n i n g  c o n t r i b u t i o n  dur ing  t h e  course  

of t h e  s tudy .  

WALENTA, T.  R. 

"A C r i t i c a l  Study of t h e  Idaho Code of Law Together with Various 

Agencies and Thei r  Funct ions i n  t h e  F i e l d  of  Water Resources" 

Technical  Completion Report P r o j e c t  A-010-IDA January 1968 

KENWORDS *Legal Aspects ,  Publ ic  Rights ,  Water Law Boundaries 

( p r o p e r t y ) ,  fcLegislat  i o n ,  S t a t u t e s ,  Submerged Land Act, Water 

Resources Planning Act ,  Wild Rivers  Act #$Water Law, Legis- 

l a t  i o n ,  f:Wat e r  Leve ls ,  Lakes, Navigable Streams 

OBJECTIVES AND PURPOSES 

The o b j e c t i v e s  of t h e  s tudy were i n t e n t i o n a l l y  de f ined  i n  broad a r e a s  

and were o r i g i n a l l y  s t a t e d  as fo l lows:  

1. To a s s i s t  t h e  Idaho Leg i s l a tu re  i n  f u r n i s h i n g  b a s i c  

in format ion  f o r  d r a f t i n g  l e g i s l a t i o n  t o  enable  t h e  new 

S t a t e  Water Agency (Idaho Water Resources Board) i n  



implementing a program t h a t  would a s s u r e  optimum develop- 

ment of t h e  water r e sou rces  of  t h e  S t a t e  o f  Idaho. 

2 .  To s tudy  l e g a l  and s o c i a l o g i c a l  problems concerned 

wi th  changing uses  and t r a n s f e r s  of water .  

3. To s tudy  t h e  Idaho Code and C o n s t i t u t i o n  t o  determine 

i f  t h e r e  a r e  l e g a l  impediments t o  t h e  implementation of a 

comprehensive water  p lan .  

4 .  To s tudy  t h e  va r ious  s t a t e  and f e d e r a l  agenc ies  i n t e r e s t e d  

i n  water  r e sou rces  t o  determine whether t h e  s t a t u t o r y  d u t i e s  

of such s t a t e  agenc ies  should be en la rged ,  modif ied,  abo l i shed  

o r  combined. 

5.  To s tudy  and determine t h e  r e l a t i o n s h i p  of  t h e  S t a t e  

Water Agency with r e s p e c t  t o  t h e  e n t i r e  f i e l d  of  water  r e -  

sources  and power development i n  Idaho and t h e  P a c i f i c  Northwest. 

6 .  To s tudy  l e g a l  problems with r e s p e c t  t o  a c q u i s i t i o n  of 

l ands  and t h e  app rop r i a t i on  of water  f o r  power development, 

r e c r e a t i o n  and o t h e r  purposes.  

7. To s tudy  t h e  law of  navigable  s t reams,  l a k e s  and a r t i -  

f i c i a l  bodies  of water  i n  l i g h t  o f  common law and f e d e r a l  

background. 

8 .  To s tudy  ways i n  which t h e  Un ive r s i t y  Water Resources 

Research I n s t i t u t e  can coopera te  i n  t h e  l e g a l  and p o l i c y  

making t h a t  must develop t h e  i n t e r p l a y  of  f e d e r a l ,  s t a t e  

and l o c a l  e n t i t i e s  working f o r  a maximum o f  coopera t ion .  

PROCEDURE 

This  r e s e a r c h  was conducted by t h e  p r i n c i p a l  i n v e s t i g a t o r  search ing  

l e g a l  documents, s t a t e  codes and by meeting with va r ious  s t a t e  groups, 

i nc lud ing  l e g i s l a t i v e  committees, s t a t e  agency personnel  and i n t e r e s t  



groups  such a s  t h e  Idaho Reclamation A s s o c i a t i o n  and t h e  Idaho A s s o c i a t i o n  

o f  S o i l  Conservat ion D i s t r i c t s .  Some o f  t h i s  was done i n  confe rence  and 

c o o p e r a t i o n  wi th  t h e  I n s t i t u t e  D i r e c t o r ,  P r o f e s s o r  C.  C .  Warnick, Much 

of  t h e  work was enhanced by r e s e a r c h  p a p e r s  p repared  by law s t u d e n t s  

under  t h e  p r o j e c t  l e a d e r ' s  guidance,  These were p repared  i n  s i n g l e  copy 

and a b s t r a c . t e d  and a r e  a v a i l a b l e  a s  r e f e r e n c e  m a t e r i a l  a t  t h e  U n i v e r s i t y  

o f  Idaho. 

RESULTS AND CONCLUSIONS 

The r e s u l t s  have been p r e s e n t e d  i n  s e v e r a l  ways. T h i s  h a s  inc luded  

seven pr imary p r e s e n t a t i o n s :  

1. A r ev iew and a n a l y s i s  o f  P O L ,  89-80. I t s  r e l a t i o n  t o  t h e  

new Idaho Water Resource Board was developed under  t h e  p r o j e c t  

i n v e s t i g a t o r ' s  l e a d e r s h i p  and wi th  t h e  h e l p  o f  t h e  P o l i c y  and 

Coord ina t ing  Committees o f  t h e  I n s t i t u t e .  T h i s  p r e s e n t a t i o n  

t o  t h e  Idaho Water Resource Board was a g r e a t  i n f l u e n c e  on 

t h a t  g r o u p ' s  p r e s s i n g  f o r  t h e  f o r m a t i o n  o f  t h e  P a c i f i c  North- 

west  R iver  Basin  Commission and t h e  a c t i o n  h a s  been a d i r e c t  

c o n t r i b u t i o n  t o  t h e  e n l i v e n e d  i n t e r e s t  of  s t a t e  i n t e r e s t  i n  

wa te r  r e s o u r c e  a c t i v i t y ,  i n c l u d i n g  much d i a l o g u e  i n  t h e  de- 

v e l o p i n g  ground r u l e s  of  t h e  new commission. A copy of  t h i s  

a n a l y s i s  was t r a n s m i t t e d  t o  t h e  O f f i c e  o f  Water Resources  Research 

and an a d i i t i o n a l  s i n g l e  copy i s  appended t o  t h i s  r e p o r t .  

2. I n  c o o p e r a t i o n  w i t h  o t h e r  members of  t h e  I n s t i t u t e ' s  

P o l i c y  and Coord ina t ing  Committees a s t u d y  was made o f  t h e  

n a t i o n a l  l e g i s l a t i o n  S. 1446 concerned w i t h  Wild R i v e r s .  

T h i s  r e s u l t e d  i n  t e s t i m o n y  t h a t  was p r e s e n t e d  a t  t h e  Idaho 

Water Resource Board h e a r i n g s  h e l d  i n  Lewiston,  Idaho on 

October  25, 1965, T h i s  was p u b l i s h e d  by t h e  Idaho Water 

Resource Board and a s i n g l e  copy o f  t h e s e  p u b l i s h e d  h e a r i n g s  

is appended t o  t h i s  r e p o r t .  



3 .  A review of  l e g a l  problems r evea l ed  an  inadequacy of  

t h e  laws concerned wi.th ownership and c o n t r o l  of  t h e  use  

o f  t h e  beds of  nav igab l e  s t reams  and l a k e s  i n  Idaho. A 

s tudy  was made i n  d e t a i l  o f  t h i s  and a  r e p o r t  e n t i t l e d  

"Summary Report on T i t l e  t o  Beds and Use of Water of  

Navigable Streams and Lakes i n  Idaho" was submi t ted  t o  

t h e  Idaho L e g i s l a t i v e  Counci l ,  The p r o j e c t  i n v e s t i g a t o r  

b e l i e v e s  t h i s  r e s e a r c h  r e s u l t e d  i n  o r  was a  s u b s t a n t i a l  f a c t o r  

i n  e s t a b l i s h i n g  t h e  fo l lowing  l e g i s l a t i o n  by t h e  1967 

Idaho L e g i s l a t u r e :  

H.  B. 258 amended Sec, 58-104 of  t h e  Idaho 
Code, The amendment extended t h e  powers 
and d u t i e s  o f  t h e  S t a t e  Land Board t o  i n -  
c l ude  t h e  c o n t r 3 l  and d i s p o s i t i o n  of  p u b l i c  
l a n d s  o f  t h e  S t a t e  o f  Idaho below t h e  or-  
d i n a r y  h igh  wate r  mark o f  a l l  n av igab l e  
s t reams  and l a k e s ,  

The B i l l  a l s o  provided a  new d e f i n i t i o n  o f  
t h e  o r d i n a r y  h igh  wate r  mark, which it de- 
f i n e d  a s  f o l l o w s :  "The term ' n a t u r a l  o r  
o r d i n a r y  h igh  water  mark' a s  h e r e i n  used 
s h a l l  be de f i ned  t o  be  t h e  l i n e  which t h e  
wate r  impresses  on t h e  s o i l  by cover ing  it 
f o r  s u f f i c i e n t  pe r i ods  t o  dep r ive  t h e  s o i l  
of  i t s  v e g e t a t i o n  and d e s t r o y  i t s  va lue  f o r  
a g r i c u l t u r a l  p u r p o s e s e n  

Copies of t h e  r e p o r t  have been widely  d i s t r i b u t e d  and a s i n g l e  copy 

i s  appended t o  t h i s  r e p o r t ,  

4. Add i t i ona l  s t udy  of  s t a t e  s t a t u t e s  provided ba se s  f o r  

l e g i s l a t i v e  changes and c l o s e  c o l l a b o r a t i o n  wi th  t h e  Idaho 

Reclamation Engineer  r e s u l t e d  i n  t h e  fo l lowing  s i g n i f i c a n t  

changes i n  s t a t e  law,  

( a )  H O B o  290 amended Sec. 42-225 of  t h e  Idaho Code 
a u t h o r i z i n g  t h e  Department o f  Reclamation t o  
conduct ,  supe rv i s e  and compile in format ion  con- 
c e rn ing  t h e  u s e s  of wate r  w i t h i n  t h e  v a r i o u s  
r i v e r  b a s i n  a r e a s  of  t h e  s t a t e .  The a c t  a p p l i e s  
a l s o  t o  groundwater a r e a s ,  



( b )  H O B  290  a l s o  added Set" 42-225A of  t h e  Idaho 
Code, which r e q u i r e s  t hose  persons  who have 
he r e  t o f c ~ e  3cq -x red  wate r  r i g h t s  under t h e  
: o n s t l t u t i c n a l  method t o  f i l e  an a f f i d a v i t  
o f  c l a m  t o  such  wa t e r so  The c la im must be 
f i l e d  wi th  t h ~  Departnent o f  Reclamation,  
w h ~ c h  w l l l  cause  a  n o t i c e  o f  t h e  c la im t o  be 
publ i shed  i n  a Local newspaper f o r  two weeks, 
under Sez,  $ 2 - 2 2 5 B ,  

( c )  H O B c ,  2 9 3  p r c v ~ d e s  f o r  t h e  r e v i s i o n  o f  t h e  Water 
Permit  System and i n c k ~ d e s  bo th  ground and 
surf5c.e w a t e x  , 

( d )  H.B ,  2.79 ii.irne:lded Sec. 42-233A of  t h e  Idaho 
Code t o  p r cv ide  a new d e f i n i t i o n  of  a  c r i t i c a l  
gr.?u.nd water  a r e a ,  which r eads  a s  f c l l o w s :  
"Any g ~ o u n d  wate r  b a s i n  cr des igna t ed  p a r t  
t h e r e o f  n s t  having s u f f i c i e n t  ground wate r  t o  
p rov ide  a r e a scnab ly  s a f e  supply  f o r  i r r i g a -  
t i o n  of c u l t i v a t e d  l a n d s ,  o r  o t h e r  u se s  i n  
t h e  b a s i n  system a t  t h e  t hen  c u r r e n t  r a t e s  
o f  wi thdrawal  or. r a t e s  o f  wi thdrawal  pro-  
j e c t e d  by c c n s i d e r a t i o n  o f  v a l i d  and ou t s t and ing  
appl ica . t . icns  and permi t s  as may be determined 
and de s igna t ed  from t ime  t o  t ime  by t h e  S t a t e  
Reclamat i on  Engf n e e r ,  'I  

( e )  H O B .  291 r e p e a l s  and r e - enac t s  Sec. 42-233 o f  
t h e  Idaho Code with r e s p e c t  t o  t h e  l i c e n s i n g  
o f  w e l l  d r i l l e r s ,  

5 .  Research proposed f u t u r e  d e s i r a b l e  r e v i s i o n s  i n  s t a t e  wate r  law 

and recommendation were submi t ted  t o  t h e  S t a t e  Reclamation Engineer 

f o r  a c t i o n ,  These a r e  summarized a s  f o l l ows  : 

Revision o f  Sec t i ons  42-101 through 42-117 a s  proposed: 

Sec. 42-101 - N a t ~ r e  of P rope r ty  i n  Water. Redef in ing  

t h e  c o n t r o l  and supe rv l s l on  of a l l  ~ u b l i c  wate rs  by t h e  

S t a t e  o f  Idaho:  

Sec,  42-103- - Mandatory Permit  System E s t a b l i s h e d  - 
s u b j e c t  t c  a11  e x i s t l n g  v e s t e d  wate r  r i g h t s ,  a l l  f u t u r e  

water  r i g h t s  must be acqu i red  under t h e  permi t  system. 

Sec,  42-103 - Appropr la t i zn  must be  f o r  b e n e f i c i a l  

purposes  - stic'h b e n e f i c l a 1  u se s  o r  purposes  i nc lude  bu t  

a r e  not  l i m i t e d  t o  " i r r i g a t i o n ,  domes t ic ,  munic ipa l ,  



mining,  reihargj .ng,  r n i r i a f a c t u r ~ n g  , t r a n s p o r t a t  i o n ,  

power, ind~sti- la^, stock warer ing ,  r l s h  c u l t u r e ,  

w i l d l i f e ,  r c e n l a ,  h e 3 l t h ,  and  r e z r e a t i o n a l  purposes . "  

Sec,  42-106 -. - Priorities. A s  between a p p r o p r i a t o r s  

" the  f i r s t  i n  t i n e  i s  r h e  f i rs t  i n  r i g h t " ,  however, 

a  r e a s o n a b l e  e x e r c i s e  af rhfs d o c t r i n e  s h a l l  n o t  

blo-k the f l ~ l l  economic development of  t h e  ground o r  

s u r f a c e  wdr.er>s ar i h l s  s t a r e ,  

Sec" 42-107  - Ari~erlded tc r e c a p t u r e  was te ,  seepage - -<- 
and s p r i n g  w a t e ~ 5  ., -:a: b warera  a r e  s u b j e c t  t o  ap- 

p r > o p r . i a t f ~ n  by pers;.,ns o t h e r  than  t h e  f i rst  appro-  

p r i a t o r  o r  user only d t t e r  the  l a t t e r  h a s  abandoned 

h i s  r i g h t  t o  use c_r : e c a p t u r e ,  

Sec ,  k2-108 - Involving change i n  p o l n t  o f  d i v e r -  

s i o n  and p l a c e  of  i l s e  was amended by addfng t h e  

f o l l o w i n g  paragraph : 

I n  a d d l t l o n  e r s o n s  e  k i n  t o  make 
Eu h  Bange - i g U ~ k e p B u j n r  c? 81veHsron use  
an8 pEace or u s e ,  rn s a l s o  s e c u r e  a  de rml t  
t o  d; s o  From t h e  S t a t e  Reclamation ~ k ~ i n e e r ,  
a s  prwvlded fo r  i n  Set:? 42-218." 

Sec. 42-111 (New) - Use of  wa te r  f o r  w a t e r i n g  l i v e s t o c k  

a c q u i r e d  by a p p r o p r l a t l o n .  T h i s  f o l l o w s  s u b s t a n t i a l l y  

t h e  law i n  Nevads, 

Set* 42-113 (New) - I n v e n t c r y  o f  Water Resources  - 

Sta tement  of Claim, T h i s  s e c t l o n  w a s  adopted a s  Sec.  

42-223 of t h e  Idaho Code, However, i t  was b e l i e v e d  

t o  b e  advisable +o i n c l u d e  it i n  ~ h l s  s e c t i o n  of t h e  

Water Code, 

Set" 42-114 (New) - Vested Water R i g h t s  n o t  impaired 

T h i s  i s  a  new s e c t i o n  and was made t o  a l l a y  any f e a r s  

as t o  t h e  loss of w a t e r  r i g h t s  h e r e t o f o r e  a c q u i r e d .  



Sec,  42-1Lq !New) - Ap&rspr lacs r :  by t h e  Uni ted  

S t a t e s  a:;d : h e  I.i,jhc Water R e s ~ u r c e  Board. T h i s  

s e c t i o n  p r lcv~de  5 f : ~  ? p p r n p r l a ~ l z n  under  t h e  pe r -  

mlt. s y s t c a  u y  the . I ~ L ? P , ~  Stat.ss Government and 

t h e  Idahc, Wite: Re5225 -2 Eo;lrd f,-1 t -u tu re  bene- 

f  ; c i a 1  : s e s  n s t  s r ' ? + ~ o . a r l i y  pcrinir Led r o  p r i v a t e  

Seec  42-116 (N-w) - Ferrnl~ r e q u ~ r e d  t o  a p p r o p r i a t e  

s u ~ f a e ~  ~3~ ~ r 3  t '\- ei.hal.glvig  TOU UP,^ w 3 +  er r e s e r -  

v o i r s ,  I t  waj be ;I eved that rechartglng ground 

wate r  rbescrcc,l  rs qhcj : '_A b~ clrlde r t h e  s u p e r v i s i o n  

o f  t h e  StaTe Rec i ~ i n 3 . t  lzo E ~ ~ g ~ r i e e r ;  permit-s berfng 

r e q u i r e d  f c r  b o t h  r ~ c h s r g i q g  and wi thdrawal  i n  

o r d e r  t 7 pT:>tsct t h e  pdh! l c  

Set" 42- 1 3  7 - Def l n ~ t  l c ~ s ,  

I t  was r ~ c c m n e n d e d  that l1domesti1- use" a s  he re -  
T s f o r e  d e f i n e d  by t h e  C ~ ) d i  be made more l i b e r a l  
a s  t o  am~unt .  
"Persons" was clefl1)ed ts i a i i u d e  t h e  a g e n c i e s  
and depax.tmer~rs i-~f t h e  TJn~ted S t a t e s  and t h e  
S t a t e  of I d a h s ,  t o g e t h e r  wl th  a h 1  lccal sub- 
d i v ~ s i o n s  D a  t h e  stst e 
A p p r o p r l a r l m  t q r  b e t l ~ i l c  1 1 1  1:ses may now be 
made wixh ar w l t h ~ ~ t  5 d d : l ~ e ~ - ~ l ~ ~  'uf w a t e r "  
T h i s  was necssqary  In ;rcies t.3 make s c e n i c  
v a l u e s ,  use ,;f W ~ L S T -  fcr swimmhg, fishing, 
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