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FOREWORD

The Idaho Water Resources Research Institute has pro-
vided the administrative coordination for this study and
organized the team that conducted the investigation. it is
the Institute policy to make available the results of sig-
nificant water related research conducted in Idaho's '
universities and colleges. The Institute neither endorses
nor rejects the findings of thé authors. It does fecommend
careful consideration of the accumulated facts by those who
are assuredly going to continue to investigate this impor-

tant field.
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ABSTRACT

This brief appraisal of energy.siting legislation for
Idaho presents in part one an analysis and comparison of
drafts of two bills that were draftéd prior to the beginn-
ing of the First Session of the Forty-Thira Legislature of
- the State of Idaho where the writers consider it important,
comments and explanations are presented on particular points
of the legislative needs. Part two is a brief survey of
vother states' legislation with primary emphasis on points
that might be worthy of consideration ih Idaho. The third
- part presents two summary tables of comparative information
on the legislation, some ideas for alternatives, and reasons
for conclusionrswe would like to make at this time. It is
recognized that this legislation in the draft form will be
changing so a caution - is made that these studies are still
in progress and may change as further study and analysis

proceeds.

Addendum
The official bill, House Bill No. 50 became available

on January 28, 1975 and a quick appraisal indicates that it is
nearly identical to the Attorney General's draft of a bill.

Section II of the A.G. draft bill calling for the Attorney

13
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General and the Director of the Department of Health and
Welfare tfo . appear on behalf of the publib has been de-
letéd. There are also exceptions in time changes in Sec-
tions 9 and 10. The Section 14 of the Attorney General's
draft bill has been numbered Section 13 in House Bill No. 50
and is expanded on - the topic of relating to compliance with

other state regulations.
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INTRODUCTION

This report has originated from the expressed public
interest in this state in energy plant siting and as a part
of an Idaho Water Resources Research Institute project
entitled "Methodology and Criteria for Siting of Energy
Centers in Idaho". The approach and the stimulus for the
effort has been greatly influenced by the drafts of two
bills that have been prepared on energy plant and facility
siting.

The purpose of these acts is to provide for more
adequate public review of the need and reliability of new
facilities for energy production and their location. The
legislation would hopefully provide for a better means of
taking safeguards to protect Idaho's Qnique and relatively
unspoiled environment for the health and well-being of its
citizens. A further purpose would be to find a way of
enhancing the integrity and efficiency of a permit appli-
cation procedure that could be centrally located and coor-
dinated and hopefully assist utilities in expediting the
necessary action to proceed with 6onstruction under a
reasonable time schedule.

Much of this interest in energy plant siting has been
brought to the forefront of public attention by the

announced program of the Idaho Power Company to build a
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powér plant at the Orchard site near Boise, Idaho.

This paper has the following objectives:

1. to provide an analysis and comparison of the two
different energy siting bills being proposed by the Attorney
General's office and by Representative Onweiler (drafted
12-6-74) for possible submission to the First Session of
the Forty-Third Legislature of the State of Idaho;

2. to supply comments, explanations and suggestions
for possible emphasis or change in the language of the
legislation;

3. to suggest alternatives and additional areas of
consideration which might be useful in arriving at the best
possible energy siting legislation for the State of Idaho; and

4. to present aspects of legislative approaches for
energy siting in a few of our sister states and offer
opinions as to their value or advisability in Idaho.

The two proposed bills have some provisions which are
nearly identical and differ only in style, if at all.

Other provisions differ markedly or are contained in one
bill but not the other. For the purposes of our analysis
we refer to the bill proposea by the Attorney General's
office as the "A.G. bill" and give it our primary focus.
Thus, where no indication is made as to which bill is being
considered it is the A.G. bill. Provisions of the Onweiler
bill will be analyzed where the bills present a marked dif-

f erence
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from, or are not covered by, the A.G. bill. We recognize
that the drafts of these bills will be changing and caution
thatfour references will soon be outdated.

To better present the information, a reduced printing
of the sections of the A.G. bill precedes the discussion

or analysis of that section.



ANALYSIS OF PROPOSED ENERGY SITING LEGISLATION

Title of Act

AN ACT
RELATING TO ENERGY FACILITY SITING; PROVIDING A STATEMENT OF
LEGISLATIVE FINDINGS; DEFINING TERMS; CREATING AN ENERGY
FACILITY EVALUATION COUNCIL AND DESIGNATING THE COUNCIL'S
EXECUTIVE DIRECTOR; PROVIDING FOR A RIGHT OF ENTRY UPON
ENERGY FACILITY PREMISES; REQUIRING UTILITIES TO SUBMIT AN-
) NUAL LONG-RANGE PLANS TO THE COUNCIL AND THE PUBLIC UTILI-
TILS COMMISSION; PROVIDING FOR AN EXAMINATION OF THE ANNUAL
. REPORT; REQUIRING AN ENERGY FACILITY PERMIT; STATING THE
| REQUIREMENTS FOR A PERMIT APPLICATION, INCLUDING THE NEC- i
ESSARY APPLICATION FEE; PROVIDING FOR A STUDY AND EVALU-
ATION OF APPLICATIONS; PROVIDING FOR PUBLIC HEARINGS AND
LISTING THE PARTIES WHO MUST APPEAR AT THE HEARING; GRANT-
ING STANDING TO APPEAR AT THE HEARING; DESCRIBING THE MANNER
OF THE COUNCIL'S nzérszon ON A PARTICULAR APPLICATION AND
REQUIRING CERTAIN FINDINGS OF FACT AND DETERMINATIONS;
PRESCRIBING CERTAIN CONDITIONS WHICH WILL PREVENT THE
GRANTING OF A PERMIT; PRESERVING THE APPLICATION OF EXIST-

ING STATE AND FEDERAL LAWS; PROVIDING FOR THE REVOCATION
AND SUSPEXSTON OF A PCLRMIT; PROHIBITING CERTAIN CONDUCT

AND ACTIVITIES AND PROVIDING CIVIL AND'CRIMINAL PENALTIES
AND REMEDIES THEREFOR; PROVIDING THAT ANY PERSbN MAY SUE
40 LNJOIN PRONIBITED CONDUCT AND RECOVER CIVIL PEXAL&IBS:
PROVIDING THAT TEE COUNCIL'S FILES ARE PUBLIC RECORDS;
PROVIDING A METICD OF JUDICIAL REVIEW; PROVIDING SZVER-
ABILITY; AND DECLARING AN EMERGENCY.

Be it Enacted by ths Legislature of the State of Idaho:

We like the concise wording in general but would make
two observations. First, the wording used to summarize or
identify subsection (2) of section 4, "...and Designating
the Council's Executive Director," might be better phrased

as "...and Providing for Designation of the Council's




Executive Director." Second, the wording used to identify

subsection (1) of section 6, "Requiring Utilities To Submit
Annual Long-Range Plans to the Council..." is ambiguous as
to the'period covered by the report and should be worded

",..Annually To Submit Updated Long-Range Plans...".

Section 1

SECTION 1. This act meay be cited as the "Idaho Utility

Siting ket of 1975."

The short title of the Act could perhaps be better
stated as the "Idaho Energy Utility Siting Act of 1975."
The phrase energy utility siting more accurately describes

the scope of the Act than does the term utility siting.

Section 2

SECTION 2. The legislature finds that the location and
construction of energy facilities may have a detrimental ef-
.fect on Idaho‘s.unique and relatively unspoiled environment °
ana on tne health and welfare of the citizens of this.state,
The legislature further finds that existing laws do not pro-
vide an adequate public review of the need forAnew facilities
or tgcit location. Accordingly, the legislature hereby estab-
liskes a procedure for the public resolution of the environ-
mental, economic, and technical issues involved in the plan-

ning, siting, construction, and operation of energy facilities.

This section states the purpose and reasons for the Act
in a very direct and concise manner, Especially good is the
phrase recognizing that existing laws do not provide an

adequate public review of the need for new facilities. Here



an insert could be made that would strengthen the entire
coverage of the Act. This then might be worded as follows,
"..e.existing laws do not provide an adequate public review

of the need for and reliability of new facilities or their

relocation."

The legislative purposes under the Onweiler bill are
set forth in section. 1 of that bill and are not too differ-
ent from those of the A.G. bill. One sentence especially
worth noting states, "The Legislature further finds that
the efficiency and integrity of permit application and
review processes would be enhanced by the implementation of

a process whereby application would be centrally located

‘and review would be centrally coordinated." The concept of

a dne-stop review process for permit applications should
be an important purpose of the Act. We would suggest a
similar provision altefed to read as follows: "The Legis-
lature further finds that the efficiency and integrity of

permit application and review procedures, and energy siting

evaluation processes, would be enhanced by provisions for

a single forum or council, made up of members representing

a diversity of views and responsible interests, who could

act together for the overall benefit of the citizens of the

state." Further justification for this suggestion is

presented in later sections.
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Section 3

SECTION 3. As used in this act:

(1) “"Applicant” means any person who applicslior a sit-
ing permit pursuant to the provisions of this act.

(2) "aApplication™ mcans any request for approval of a
particular site or sites filed in accordance with the proced-
ures cstablished by this act. :

{3) "Associated facility" means an ancillary facility
used or uscful in transporting, storirng or otherwise provid-
ing for the raw materials, wastes or products of cnerqy facil-.
ities. .

(4) "Commence to construct"™ means:

(a) anv clecaring of land, excavation, constructicn, or

other action that would affect the site or route of an enerqy

-~

. facility except investiqations'or experiments which are neces-
# © sary to gather research data;

{b) the fracturing of underground formations by any means
if related to the future deveclopment of geothermal resources
except the gathering of geological data by boring test holes
or other underground exploration, investigation, or experiment-
ation.

(5} "Council®™ means the enerqy facilitv avaluarian m~ann-
cil established by this act.

e F {6) "Enerqgy” means power derived from a natural resource,

inclﬁdinq, but not limited to,.oil, gas, coal, steam and radio-

active materials.
(7) "Enerqv facility" or "facility" means:
(a) any enerqv-generating or conversion plant and associatr
ed facilities, ’
‘ (i) desiqned.for, or capable of, generatina fifty (50)
& meqawatts ofielectricitv or more, or aﬁv addition thereto (ex>
cept pollution control facilities approved by the Department.
of Health and Welfare) having an estimated cost in excess of
two hundred ahd fifty thousand dollars ($250,000), or
(ii) desianed for, or caruble of, producing one hundred
million ($100,000,000) cubic fcet of gas per day or more, or
any addition thereto having an estimated cost in excess of two

hundred fifty thousand dollars ($250,000) or

.. .



(iii) designed for, or copable of, producing fifty thous-
and (50,000) barrels of liguid-hydrocarbon products per day or
more, or any additiocn thereto having an estimated cost in ex-
cess of two hundred fifty thousand dollars (szso.éoO), or

{iv) designed for, or capable of, enriching raéloactive
ninerals; - .

(b) an electric transmission line and associated facil-
ities with a length exceeding ten (10) miles or a designed
capacity of thirty-four and one-half (34.5) kilovolts or
wore; 3

(c) 2 g;s or liquid transmission line and associated
facilities designed for, or capable of, transporting gas or
liéuid hydro-carbon products from or to a gasification or
liquefaction facility of the size indicated in subsections
(a) (ii) or (a) (iii) of this section;,

(¢) a.y use of geothermal resources, including the use
of underground space in existence or to be created, for the
creation, use, or conversion of energy; :

{e) any installation designed to store radioactive wastes,

(8) "Independent consultant" means any person who has no

‘direct or indirect financial interest in the applicant's pro-
posals and who is retained by the council to conduct studies
or evaluate the applicant‘'s proposals.

{9) "Permit®™ means the certificate of environmental com-
patibility’and public need issucd by the council.

(10} "Person® means an individual, partnership, joint
venture, private or public corporation, association, firm, P
public service company, political subdivision, municipal
corporation, government agency, public utility district, or
any other entity, public or private, however organiéed.

{11) "Site"™ mcans the location of a proposed energy facil-
ity or associated facility.

(12) 'Utiiitf' or "public utility" means any person engageq.

in the generating, distributing, sale, delivery or furnishing of

electricity for public use.



In general, the definitions in section 3 are well
presented. Under subsection 4(a) defining "commence to
construct" there is an exception made for "investigations
or experiments which are necessary to gather research data."
It would be wise to expand this phrase to read, "...to

gather feaSibility, planning and research data." It is

contended that there may be a tendency to place too
restrictive of an interpretation on what 'research' includes.
It will be necessary in some cases to do physical activity,
such as drilling or excavating, to determine the feasibility
of a site for use.

Subsection 4(b) excepts from the meaning of 'commence
to construct'! the "gathering of geological data by boring
‘test holes or other underground exploration, investigation,
or experimentation." This provision raises the question,
whether its intent is to permit exploratory drilling even
to discover new sources of power without applying for a
permit?

Subsection 6 defines 'energy'. It would seem wise to

list water, wind and solar radiation as well as o0il, gas,

coal, steam and radioactive materials within the definition
of energy.

Subsection 7(a)(i) excepts from the meaning of additions
to 'energy facilities' any 'pollution control facilities

approved by the Department of Health and Welfare...". We



10

are confused with the language in the Act here and see no
real justification for exemption of additions to energy
planfé and facilities for approved pollution control facil-
ities. We think there is confusion as to whether pollution
control facilities are energy facilities. The language needs
to be improved. As an observation, we believe pollution
control measures and energy uses for that purpose should be
accountable for supporting good environmental protection
practices and should be expected to measure up to fulfilling
social and economic goals along with other programs of
conservation and development.

Subsection 7(a)(ii) excepts from the meaning.of 'energy
facility' any facility incapable of producing "100,000,000
cubic feet of gas per day or more,..." This figure of one
hundred million cubic feet per day appears to be very high
as an exemption. A typographical error of a dollar sign
should be removed from before the figuret

Subsection 7{(c) includes within the definition of
'facility' a gas or liquid transmission line and associated
facilities designed for, or capable of, transmitting gas or
liquid hydro-carbon products. This is desirable but we
suggest elaborating on this subsection or adding a new
subsection which would include water transmission facilities,
such as canals and pipelines, necessary to convey water for
cooling or waste water disposal that might be necessary in.

connection with an energy plant.
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Subsection 7(e) mentions any installation designed to
store radioactive wastes. We call attention to the fact
that this involves a responsibility greater than just energy
production. We concur, however, that somewhere in the state
this needs to be studied before waste storage becomes. a
reality. We suggest an additional subsection that would be
concerned with any facilities for the storage of energy.that
might be necessary, such as large blocks of space for storage
batteries or hot water that might be kept in storage..

Special terms in the Onweiler bill are defined under
section 2 of that bill. Generally, we find the 1list of
terms defined under the A.G. bill more extensive and the

definitions provided more complete.

Section 4

SECTION 4. (1) There is Leleby created tne energy racility
evaluation council. The Governor shall appoint six (6) public
members to the council to represent the interests of the peoplé ¢ et
of t;is state. The chairperson of the public utilities commis- ;
sion shall serve as an ex-officio member and chairperson of the
council.
(2) The director of the state office of cnergy shall
seth as the council's executive director.w The executive
director shall, pursuant to the directions of thé'counbil,
implement the provisions of this act and any rules or regu- s
lations hereunder:
{(3) The public members shall serve for a term of six )
(6) years, but ihe original appointments shall be made two
{2) for a term of six (6) years, two (25 for a term of four
(4) ycars, and two (2) for & term of two (2) years. The pub- .
lic mewbers shall be entitled to twenty-five dollars ($25.00)

per day in furthcrance of the business of the council,'plus

reimburscuent for actual and necessary expenses incurred.
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(4) No person shall be a member or emplovee of the coun-

cil who, during the two years prior to appointment or designa-
tion, received any substantial portion of his income directly
or indirectly from any public'utilgty or any person who engages
in the sale or manufacture of any major component of any facil-
ity. No member or employee of the council shall be employéd by
a utility, applicant, or person who engages in the sale or manu-
facture of any major component of any facility within two years

_after he ccases Lo be a member of Lhe council.

Subsection 4(1) provides for the creation of an energy
facility evaluation council consisting of six public members
appointed by thé Govérnor, and chaired by the chairperson of
the Public Utilities Commission who will be an ex-officio
member of the council.

It appears that 'council' is a new term in Idaho state

government designation and that it is not a commission or
‘board quite like other departments operate under. In our
opinion, the council should include representatives of the
several state agencies having particular responsibility or
expertise in certain areas concerned with energy siting.
It is hoped that the heads of each state department will
recognize the_importance of the council's mission and be
willing to commit themselves and their agency to cooper-
ating in this important need for concerted action.

We would favor a council composed of the director or
administrator, or their representative, from the following
units of state government: Public Utilities Commission,

Department of Health and Welfare, Department of Lands,
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Department of Water Rescurces, Department of Fish and Game,
Department of Planning and Community Affairs, Department of
Parks and Recreation, Nuclear Energy Commission, Department
of Agriculture and Department of Transportation, plus two

public members. These two public members would be state

residents selected at large by the Governor to serve for
six-year terms with the initial appointments being one for
three years and one for six years. The Governor would also

appoint one special member from each of the localities in

which a major facility was being seriously proposed. This
special member would serve on the council as a voting member
only when matters relating to thal proposed facility were
being passed on by the council. There could be more than
one special member if more than one application were under
consideration.

This is a large council but we feel that it is the only
way to insure representation from the different disciplines
and public interests. The two public members will be in a
position to repfesent the general public, and combined with
the agency representatives, provide diversity in the decision
maki;g process. The function of a special member would be
to represent his or her local area, especially by furnishing
imput to the council on local problems and attitudes.

The agency representatives, public members and special

members should have qualifications that include objectivity;
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a strong interest in plannihg and a demonstrated sensitivity
to environmental concerns.

The designation of chairperson of the Public Utilities
Commission to serve as chairperson of the council appears
to be a good designation.

The designation of the director of the State Office‘of
Energy as the council's executive director does not appear
to be wise because the Office of Energy is not a stautory
office and can be altered or abolished with a change in
administration.»'ilt would appear better to have the council
recommend two or threce pérsons to the Governor from which to
make the appointment of an executive director. Qualifications
for the executive director should inlcude a strong profes-
sional background in planning and a demonstrated sensitivity
to environmental concerns. |

We note that section 4 of the Onweiler bill favors
the council's staff work being carried on under the Public
Utility Commission. We would favor a small well-qualified
separate staff operating directly under the council, but
utilizing expertise from the various state agencies as
guided by council direction.

Subsection 4(3) provides for the terms of office and

compensation to be paid the public members serving on the
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council. The entitlement of $25 per day in furtherance of
the business of the counci} appears to be low. Even though
other boards are operating on such a basis it does not
encourage just compensation. It may also be desirable to
reimburse agency heads a like amount fof all time spent
when meeting on other than regular works days. It is lqg—
ical that it may be necessary to meet on other than regular
work days to provide a time for agency administrators to
meet together.

Subsection 4(4) prohibiting persons financially inter-
ested in the operations of any public utility from serving

on the council appears to be a good public safeguard.

Section 5

SECTION 5. (1) The Council shall have the authority to:

(a) adopt, promulgate, amend, or repeal suitable rules and
reguiations to carry out the provisions of this act, and the
_policies and practices of the council in connection therewith;

(b) promulgate rules of practice for the conduct of hear-
ings;

(c) appoint and supervise such clerks, employges, and agents

- . as may be necessary to carry out the provisions of this act;

(d) receive and investigate annual reports and applications
for permits; d

{c) commission indcpendent studies of energy facili;ies
and associatcd.transmission lines proposed in annual reports
or permit applications;

(£) conduct public hearings on thc_rroposed location
of energy facilities and associated transmission lines;

(g) issuec or deny any permit hereunder;

{(h) éotermine the terms and conditions of any permit is- ,

sued hercunder; ¥ -
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{i) monitor the construction and operation of any energy
facilitxgrantcd a permit hereunder; and

{3) enforce this act and the terms and conditions of any
permit issued hercunder.

(2) Any council member or authorized representative or
delegate of the council shall have the right to enter upon the
premises of any part of an energy facility during business hours
to ascercain ir tne facility is being constructed or operated
in continuing compliance with the terms and conditions of the
perrit. Any council member or authorized representative or dele—.
gate.of the council shall have the right, during business hours,

. to inspect and copy such records of the permit holder as he or
she may deem relevant to the approval or rejection of an applica-

tion, the terms and conditions of a permit, or the enforcement

of the provisions of this act.

This section enumerates the various powers to be
possessed by the couucil and generally appears to be well
written and compreheﬁsive. However, it would appear thatA
one function of planning and research that shouid be carried
out by the council has been overlooked. Subsection 5 (1)(e)
allows for independent studies but seems to be limited to
fhose suggested by the utility reports or applications.

If the council is to be knowledgeable on the advantages

or disadvantages of alternative sites, such sites should
be identified in advance and studied in detail to give the
council a basis to support any comparisons and judgments
that it makes. This is a planning function that needs to
be provided for in the legislation. It is possible that
this type of study may need to be financed by general

funds rather than from application fees alone.
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Subsection 5(1)(c) providing for the promulgation of

rules for conducting hearings should specify that such rules

be in accord with the state administrative procedures act,

chapter 52, title 67, Idaho Code.

Section 6

SECTICN 6. (1) On or before July 1 of ecach calendar
year, every utility shall submit a report to the public util-
ities commission and to the counci}. This report shall {nclude
a detailed, verified statement of all long~range planning
activities conducted by the utility du;ing the preceding year,
and shall contain a detailed description of: ‘

(a) estimated pecak loud demand during each of the next
ten (10) years;

(b) estimated averadge load demand during each of the
next ten (10) years; ; ' : ’

(c) every energy facility planned for coastruction dur-
ing the next ten (10) years; £

(d) the economic and environmental impact of céch pro-
poscd facility;

(e) a cost-benefit and environmental analysis of pos-
sible alternatives to each proposed energy facility site;

(f) the utility's proposed energy conservation.ef-
forts, if any; ;i

(g) such other information as-the council may require
by rule or regulation.

(2) The report must be signed under ocath by the utility's
prcsident, chairman of the board, and the officer in charge of
the actual preparation of the report. '

T (3) Upon receipt of a utility's annual report, the coun-
cil shall commence an examination of the report and an inde-
pendent evaluation of each proposed energy facility site in-
cluded in the plan. Within one hundred and eight& (180) days,
the council shall formally accept or reject the report. fhe'
information gathered under this ;ection ﬁay be used to support

findings and recommendations required for the issuance of a

permit.



18

Subsection 6(1) requires every utility annually to
submit a report to the council describing all long-range
planning activities;conducted by the utility during the
preceding year. This provision leaves unglear the extent
of information a utility must have available on a proposed
cnergy facility to be built at some future date. Often it
would secem a utility may merely indicate a facility willi
be necded but will not have gone further than designating
the size. Subsections 6(1)(d) and (e) are particularly in
need of qualification on this point.

Subsection 6(3) appears awkward in its language requir-
ing the council to formally accept or reject the report
within 180 days. The 180 day period seems to be a long
time for the utility to wait for acceptance. It would scem
more appropriate for the council to indicate deficiencies
in the report as they are found. Use of the word "accept-
ance" to indicate approval of the report is not a very
meaningful term when the council has already in fact
received the report. Further, a procedure for formal
approval of the report does not seem necessary and may dis-
courage a utility from putting forth information. It may

serve to bind a utility to some course of action when they

do not need to be bound.
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Section 7

SCCTION 7. No person muy commence construction of an eon-
ergy facility in this state without a permit from the energy
facility evaluation council. A permit nmay be transferred, sub-
ject te the approval of the council, to a perscn who agrees to
comply with the terms, conditions,-and modifications contained i

therein.

This section requiring a peirmit from the council before
commencing construction on an energy facility appears to be
complete and well defined.

Section 3 of the Onweiler bill contains a similar
provision. Additionally, it contains a sentence statingy:
"This act shall not apply to any utility facility over which
an agency of the federal government has exclusive jurisdiction."
We feel this sentence need not be inlcuded. The issue of/
exclusive federal jurisdiction is best left open until a
particular site is proposud or an application is presented
té the council for its consideration. In our view, the
planning objectives of the council will be more efficiently
carried out if there is encouraged federal observance of

those state procedures which do not impair the substance of

any exclusive federal jurisdictional right.

Section 8
SECTION 8. (1) Each application for a permit shall contain
sufficient information to satisfy the application requirements
promulgated by the council. At a minimum, the application shall

contain the following inforration:

—— R — — = e S R - -
— _ e — E——
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(a) a detailed description of the design, construction, andv

' operation of the proposed facility;

(b) safety and reliability information including, but
not limitcd to, detziled information en propcsed emcrgency
systems, plans for transport, handling, and storage of wastes
and fuels, and proposed methods to prevent the illegal divers-
ion ;f nuclear fuel;

(c) available site information, including maps and ces-
criptions of present and proposed developments and geological,
aesthetic, ecological, seismic, water supply, population and
load center data;

(d) a description of the comparative merits and failings

.of alternative locations and a statement explaining why the °

primary proposed location is best suited for the facility;
{e) a dgtalled statement explaining the need for ;he fac-
1lity; )
(f) a summary of the appli&ant‘s cfforts to encourage or
discourage the consumption of energy; and .
(g) such other information as the applicant may consider
relevant or as the council may by regulation or order require.
(2) Twenty-five (25) copies of the application must be

filed with the council at least one (l) year prior to the antic-
ipated commencement of construct;on. g

(3) If the application does not contain sufficient inform-
ation, the council shall notify the applicant of the deficiency
within thirty (30) days after thec receipt of the application. If
the applicant does not rectify the omission within thirty (30)
days after the receipt of notification by the council, the ap-
plication shall be summarily denied. .

(4) An application may be reasonably modified before and
during the public hearings with the consent of the council. If
any interestéd party has already made a recommendation, it shall
be g}anted a reasonable time to reconsider its recommendation in.
response to the modification.

(5) a1l apélibations shall be accompanied by a filing fce,.

which shall be based on the estimated cost of the facility ac-

_cording to the following declining scale. The applicant shall

'pay the accumulated sums calculated as follows:

{a) three percent (3%) of any estimated cost up to one -

million dollars ($1,000,000): plus
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(b) one pc:ccnt‘(l%) of any estimated cost over one mil-
lion dollars {$1,000,000) and up to twenty million dollars
($20,000,000); plus

(c) one half of one percont (.5%) of any estimated cost -
over twenty million dollars ($20,000,000) and up to one hund-

red million ($109,C00,000); plus

(d) one quarter of onec percent (.25%) of any estimated

cost ovex onec hundred million doliars ($100,000,000) and up to

-~

three hundred million dollars ($300,000,000); plus

(e) one—tanhbof one percent (.1%3) of any estimated cost
over threec hundred million dollars ($300,000,000).

(6) The council shall use the reverues derived from fil-
ing fees to compile information required for rendering decis-

ions on permits and for carrying out its continuing supervisory.

xesposibilities under this act.
(7) The application shall be cicnéd under oath by the 9p-
plicant. If the applicant is a juristic person, the applica-

tion shall be signed by the applicant's chief executive officer

and the officer or officers in charge of the actual preparation

of the application.

Section 8 prescribes the minimum information to be
included in an application for a permit. Subsection 8(1)(a)
requiring a description of the proposed facility, in our
opinion, shouid also require a descriptiog of the relation-
ship of the proposed facility to existing facilities and
systems.

Under subsection 8(1)(b) concerning safety and relia-
bility information, it may be wise‘to spell out in more
detail the reliability of the program or system the utility
has for meeting growth and dealing with emergencies, such as
a short water supply or an interruption of the production or

transmission system by some catastrophe.
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Under subsection 8(3) the 30 days for the council to
notify the utility of a deficiency in its application is
likely too short because a study may need to be made. Like-

wise the 30 days for the utility to rectify a deficiency in

~the application may be too short because it may take time

to make studies to correct the deficiency. A question
arises under this subsection as to the status of the
applicant’s filing fee if the application is summarily denied
for failure to rectify a deficiency within the prescribed
time period.

Subsection 8(5) concerned with the filing fee specifies
an amount based on an arrangement of percents for varying
magnitudes of cost in constructing the plant. We do not
favor this type of financing and discuss this point later.

Subsection 8(6) directs the use of revenues from
filing fees for processing permit applications and for
carrying out the supervisory responsibilities of the council.
It is questioned whgther it would be consistent with this
provision to also use these filing fees to pay for a staff
to review annual reports submitted by each utility. A
different approach, using a surcharge on energy use and

production, as a means of financing would have merit.

Section 9
SECTION 9. (1) Upon reccipt of an application complying with
this act, the council shall comaience an intensive study and eval-

vation of the proposed facility. The council may, in its discre-
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tion retain the services of an independent consultant to evalu-
ate the application. The departments of administration, ecmploy-
ment, fish and game, health and welfare, transportation, lakor
and indu trial services, lands, parks and recrecation, and water
resources and the tax commission shall report to the council in-
formation relating to the impact of the proposcd site on each
department or commission's area of expertise within one hundred
and eighty (180) days of their notification by the council of the
pending application. Such information may includc opinions
on the advisability of granting cor denying a permit. The coun-
cil shall allccate funds obtained from filing fecs to the depart:
ments or commissions making reports to reimburse them for thé
cost of compiling information and issuing the requi;ed report.
‘{2) The council shall notify each local governmcﬁt which
may reasonably be expected to be affected by the location of the
facility, of the applicatioa received by the council. The coun-
cil shall provide an opportunity for each interested local gov-

ernment. to submit studies, information. and recommendations.’ {

Under section 4, we have already indicated our prefer-
énce for a council which includes as members the heads of all
majof staté agencies whose business may affect or be affected
by plant siting. With such a council make-up the interests
of the various major state agencies would be automatically
represented; to some extent at least, in all council
decisions.

It would be appropriate to make provision entitling
all state agencies to notification of hearings and encour-
aging them to submit information helpfﬁl in the business of
the council. The time limit of 180 days for the agencies
to respond to the council's request for information seems

reasonable,
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Under subsection 9(12) it seems that provision should

" be made to help finance local government studies. This

would insure that local interests get an adeguate chance to
express their desires. This objective would of course be
enhanced by selection of a special local member to serve

on the council as has already been suggested under discus-
sion of section 4. Sufficient local government participation
needed to insure adequate local input should be provided

for and encouraged.

.Section 6 of the Onweiler bill contains provisions
similar to those under section 9 of the A.G. bill, 1In place
of the provisions in both bills for mandatory submission of
information from a select list of state agencies we favor
provision for mandatory submittal of information from any
state agency upon specific request of the council. We also
favor a provision that any state agency may submit infor-
mation to the council without request. However, to be
reimbursed for costs on voluntary submittals of information
the agency would need prior approval from the council. Agen-
cies from whom the council requested information would be
reimbursed for the cost of compiling information and issuing
the required report. '

We favor the provision in the A.G. bill authorizing the
council to retain independent consultants to evaluate the

application. We also approve of the longer time period
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(180 days vs 150 days) provided in the A.G. bill for the
agencies to furnish the council with information after
notiéé of the pending application. There should be some
provision for the council to extend this time limit where
good cause is shown, such as more time needed to get infor-
mation essential to making a decision.

Section 7 of the Onweiler bill contains provisions
for holding a referendum vote in the county in which the
proposed energy facility is to be located. If the number
voting against location of the facility within the county
constitutes a majority of those voting in the last guber-
natorial election then the council shall not issue a permit,

Some sort of procedure to measure local public accept-
ance of_a proposed facility seems desirable. However, we
question whether such local sentiment should be allowed to
completely tie the hands of the council. It may be in the
best interest of the state that a particular site be the
one selected for an energy facility. The thought of pro-.
viding some sort of compensation to a local area in miti-
gétion of current or anticipated losses incurred because of

pPlacement of the facility therein is worth considering;

Section 10

SECTION 10. (1) The council shall initiate a public hearing
on each application within nine (9) months from the date the
application is filed with the council. Each department, agency, |
comm;ssion. or local government entitled to notice under sec-
tion nise (9) of this act shall be notified of the hcaring. In
addition, the council shall publish a notice of the hearing for
three (3) consecutive weeks in a ncewspaper of general circulation

within the county in which the proposed facility will be located.
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(2) The council must determine at the conclusion of the pub-
lic hearings whether or not the proposcd facility is in compli-
ance with municipal, county, or regional land use plans and zon-
ing ordinances. If the council finds that the proposed facility
conforms to existing land use plans or zoning ordinances, no sub-
seguent chanse of such plans or ordinances shall affect the pro-

posed site.
(3) Hearings on an application for an amendme.t to a permit

shall be held in the same manner as hcarings on an original per-
.

mit.

Section 10 requires the council to hold public hear-
ings on each application within 9 months of the filing.
Under subsection 10(1) it would seem appropriate to specify
that a hearing be held in the county in which the proposed
facility is to be located.

Under subsection 10(2) the wording that the council
must determine whether or not the proposed facility is in
compliance with existing local land use plans and zoning
ordinances needs clarificatidn with regard to what the word
'existing' means. We wonder if efforts to change zoning
might be successfully carried out after a utility has
filed an application with the council, but before the hear-
ing has been initiated. This seems inappropriate. The word
'existing' in our interpretation should refer to those
land use plans and zoning ordinances in effect at the time
the application is filed with the council.

Also under subsection 10(2), we question the intended

consequences if the council determines that the proposed
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facility is not in compliancé with local land use plans and
zoning ordinances. We feel that if a2 permit is granted,
although the proposed facility does not comply with local
land use plans and zoning ordinances, the council should be
obligated to explain its decision. The council may require
specific statutory authority to override local zoning
ordinances and land use plans.

The language of subsection 10(3) requiring hearings
on An amendment to a permit may be too restrictive. The
council should be given discretion to approve very minor
amendments which do not merit thec cost of conducting a

hearing.

Section 11

SECTION 11. Upon notification of the receipt of an applica-1
tion by the council, the attorney general and the director of
health and welfare, or his or her designee, shall appear on
behalf of the public. They shall be accordcd'the rights, priv-
ileges, and responsibilities of parties to a formal action.

This section shall not be construed to prevent any person from

being heard or represented by counsel in accordance with this

- act,

This section assigns to the Attorney General and the
director of the Department of Health and Welfare the respons-
ibility to appear on behalf of the public upon notification
of the receipt of an application by the council. We like
the idea of obligating someone to appear on behalf of the

public., However, we wonder whether any one particular agency
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head can represent the broad spectrum of public interests.
Each state agency head probably feels he is the defender of
the public interest. Sinée'our suggested composition of the
coﬁncil, discussed under section 4, includes the head bf the
- Department of Health and Welfare, we wogld favor having only
the Attorney General, or his or her designee, appear on

behalf of the public.

Section 12

SECTION 12. Any person who files with the coun_cil a
timely notice of an intent to participate in the hearingon
a pai-ticular application shall have standing to appear and

present -testimony.

This section allows any person filing timely notice with
ﬁhe council the right to participate in the hearing upon an
'appiicatioﬁ for a permit. This is a good provision.

Section 8 of the Onweiler bill limits the right to be
a party to certification proceedings to persons residing in
an affected local government or to representatives of certain
non-profit organizations. We favor the less restrictivé
provision ofvthe A.G. bill which.would give to any resident
of the state standing to appear and present testimony upon

filing of timely notice.

Section 13

SECTION 13. (1) within ninety (90) days after completion
of the hearings, the council shall make complet'e findings, is-

sue an opinion, ‘and render a decision upon the record, either



granting or denying the application as filed, or granting it
upon such terms, conditions, or modifications of the construc-
tion, operation, or maintenance of the energy facility as the
council may deem appropriate. The council must make its decis-
ion by an affi;mative vote of a majority of the members present,
but at least five (5) members must be in attendance to coastitute
a guorum. Council members shall be afforded én opportunity to’
issue dissenting opinions. V

(2) The council's decision regarding the granting or denial
of a permit must be supported by findiﬁas of fact and determina-
tions on the following issues: .

(a) Energy needs:

(1) projected avcrage, seasonal, and peak loaé demands on
the applicant's system,

(2) availability and desirability of power from other
sources, particularly during periods of peak load demand,

(3) beneficial and detrimental uses of the output of the

facility,

(4) promotional activities of the applicant which may have
contributed to the need for the facility,
{5) conservation measures which could or should reduce
the ;eed for more energy, .
(6) research activites of the applicant concerning new
environmental protection technology.
{b) Land use impacts:
(1) area of land required in ultimate use,
{2) consistency with state and regional lanﬁAuse plans,
(3) consistency with existing and projected land use,
{4) alternative uses of the site,

(5) impact of the availability of energy from the facil-

ity on growth patterns and population dispersal,
{(8) gecological suitability of the site or route,
(7) seismological characteristics, .
{8) construction practices, .
{9) extent of erosion, scouring and wasting of land at the
site and as a result of fossil fuel demands of the facility,

. g
{10) corridor design and construction precautions for trans-
~
mission lines or agueducts,
(11) scenic impacts,

(12) effects on the ecosysten,



(13) impact on historic, architectural, archaeological,
and cultural areas and features,

(14) extent of recrcation opportunities and related com-
patible uses, m

818y public recreation plans for the project,

(16) puﬁlic facilities and accomodations,

(17) opportunities for joint use with energy intensive
industries, or other activities to utilize the waste heat from
facility.

(c) Water resource impacts:

(ll.adequacy of the water supply and the impact of the
taéility on stream flow, lakes and reservoirs,

(2) impact of the facility on ground water,

(3) cooling system evaluation including consideration
of alternatives,

{4) inventory of effluents including physicgl, chemical,
biological, ;né radiological characteristics,

(5) effect of effluents on receciving waters,

(6) reclationship to water quality standards, ; &

(7) changes in quantity and quality of water used by
others,

(8) effects on aquatic plant and animal life,

(9) effects on unique or otperqisc significant eco-
systems, e.g., wetlands, 7

(10) monitoring programs.

{d) air guality impacts:

(1) neteoroloéy. wind direction, velocity, and temperature
ranges, precipitation, inversion occurzencé, other factors in-
fluencing dispersal,

(2) topography -- factors affecting dispersal,

’3) prcjected emission standards and design capability
to meet standards,

(4) emmissions and controls:

* (i) stack design,

(ii) particulates,

(iii) sulfur oxides,

(iv) nitrogen oxides,

(v) heavy metals,fttace elements, ;adioaccive materials and

toxic substances,
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(5) relationship to present and projected air quality of
the area,

{6) monitoring programs.

(e) Solid wastes impacts:

{1) solid wasteé generated,

{2) disposal programs,

(3) capacity of disposal sites,

(4) effect of disposal on envifoumental quality.

{£) Raciation impacts: '

(1) land-use controls over development and population, %

(2) disposal program for solid, liquid, gaseous, and
radioactive wastes,

{3) adequacy of engineering safeguards and operating
procedures,

(4) adcquacy of monitoring devices and sampling techniques,

{5) adequacy of precautions against illegal diversion of
nuclear materiale g

(g) Noise impacts:

(1) construction period levels,

'(2) operational levels,

{3) relationship of present and projected noise levels to
existing and potential noise standaxds,

{4) adeguacy of monitoring devices and methods.

Section 13 dirécts the council to make findings and
issue an opinion within 90 days after completion of the
hearings and to support their decision b& findings of fact
and determinations on a long list of specific issues.

With our suggestion for a different composition of the
council the number necessary to constitute a quorum would
necessarily change. We think the voting quorum should be
at least two-thirds of the total membership of the council.

Under subsection 2(a) entitled "energy needs", no men-

tion is made of evidence being submitted on how reliable
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the new facility will be in meeting needs with regard to
stand-by pbwer or emergency situations.

We question whether subsection 2(a)(4) requiring the
council to weigh Lhe promotional activities of the applicant
which have contributed to the need for the new facility is
a very realistic measure. We wonder about the criteria to
be used in determining whether a company practice is pro;
motional or not. We like the idea of the provision, but
can the measure be meaningfully implemented?

Under subsection 2(b) entitled "land use impacts", item
(2) requires a detefmination of."consistency yith’state and
regional land use plans.“ There is no mention of local or
éounty land use and zoning provisions which should also be
considered by the council.

Subsection 2(c) covers water resource impacts. Item
(1) directs consideration of the "adequacy of the water
supply and the impact of the facility on stream flow, lakes
and reservoirs."” It would seem wise to add a few qualifying
words as follows: "adequacy of the water supply and the

impact of the facility on the guantity and quality of stream

flow, waters of lakes and reservoirs."

Under water resource impacts we feel that an additional
consideration of protecting the proposed facilities from
floods should be mentioned. Attention to flood history and

flood design should be required.
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Subsection 2(d) directs consideration of air quality
impacts. We suggest deletion of item (2) and a change of
item {1) to read as follows: "meteorology, wind direction,
velocity, temperature ranges, precipitation, inversion

occurrence, topography influences and other factors influenc-

ing dispersal of particles, moisture, and gases,”". We would

then replace the deleted "topography" from item (2) with

"quality of fossil fuel expected to be used,".

Section 14

SECTION 14. (1) No permit may be granted for a facility
which will fail to comply with state and federal standards
and implementation plans for air and water quality.

(2) No permit may ke granted for a facility which will b
be constructed, in whole or in part, under cost-plus contracts
or contracts subject to price negotiations after rendition of
the service or delivery of the goods contracted for. This
requirement may be waived with regard to a particular applica-

tion by 2 unanimous vote of the council.

Subsection (1) requiring the denial of a permit for
noncompliance with state and federal air and water quality
standards appears to be a necessary and desirable requirement.

Subsection (2) allows cost-plus construction contracts
only with unanimous waiver by the éouncil. This provision
may require further study. It is wondered whether cost-plus
agreements may not be desirable in some cases to expedite

the completion of a project.
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Section 15§

SECTION 15. (1) Nothing in this act shall affect the power
of state or federal agencies, departments, or commissions to
regulate or control the construction, operation, or maintenance,
of facilities pursuant to law. .

(2) YNothing in this act shall prevent the application of
state laws for the protection of employees engaged ln the con-

struction, operation, or maintenance of an energy facility.

Section 15 provides that this Act shall not affect
the existing legal powers of any state or federal agencies
to regulate or control energy facilities. We like the ideé
put forth in the Onweiler bill that would limit the need
for separate approval by numerous agencies. The concept
of a one-~stop permit or certification process is appealing.
We doubt, however, that some of the existing requirements
for obtaining a water right or an effluent permit can be
foregone. We would opt for some language that would ensure
.nq unnecessary time-consuming delay in the council's appli-
cation and certification process due to other agency

requirements.,

Sections 16 thru 22

We express no disapproval of the content or wording of
the remaining provisions of the proposed Act as drafted.
Following the reproduction of all these sections we provide

a brief summary of each for quick reference.



SECTION 16. The council may revoke or suspend a permit:

(1) for any matcrial false statement in the application
or in accempanying statements or studies submitted by the ap-
plicart; or

t2z) for a railure to maintain safety standards or to con-
ply with the terms and conditions of the permit; or

(3) for a violation of the provisions of this act, the

regulations issued thereunder, or orders of the council.

SECTION 17. (1) Any person who violates any provision of
this act, or who fails, neglects, or refuses to comply with the
terms of 2 permit or the limitations or conditions therein,
or feils, neglects, or refuses to comply with a rule or an order
of the council shall be liable for a civil penalty of not less
than ten thousand dollars ($10,000) for each violation, failure,
or refusal. Each day of continued violation is a separate
ofiense; Whilp the violated order is suspended, stayéd, or
enjoined, such penalties shall not accrue.

(2) In addition to other pcnalties prescribed by this
act, whenever the council deternmines that a person is violnting
or is about to violate any of the provisions of this act, or
any rule or order of the council, the attorney general shall
bring a civil action on behclf of the state for injunctive or
other appropriace relief. Upon a proper showing a permanent ¢
or preliminary injunction or temporary restraining order shall
be granted without bond.

(3) Any person may bring a civil action to enjoin a viola-

* tion of this act and to recover civil penalties assessed for

violations of this act. Any person, except a public officer,
who brings a successful action under this subscction shall be
entitled to costs, rcasonable attorneys fees, and one-half (1/2)
of all civil peralties and fines assessed for violations of this
act. The remainder of the penalties and fines collected under
this act shall be deposited in the state general fund.

_SECTION 18. In addition to the civil penalties provided
in section seventeen (17) of this act, any person who knowingly
makes, causes to be made, or signs a false or mislcading mater-
ial statement in any application, report, statement, or study
submitted to the counc:il, or any person who makes, causes to be
made, or signs such a false or misleading material statement
without making a bona fide effort to ascertain whether the
statement is in fact true, may be fined not less than ten
thousand dollars ($10,000) or imprisoned for not more than

one (1) year or both.

33
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SECTICN 19. The contents of the council's files,
including statements, studics, reports, or applications
prepared by the council or submitted to the council are
hercby declared public records which shall be available for
public inspection and copyinj during business hours. ; .

SECTION 20. The council's decision to grant or deny a
permit may be appealed in the manner specified by Sections
67-5215 anl 67-5216 of the Idaho Code. .

SECTION 21. The provisicns of this act aré hereby declared
to be severable and if any provision of this act or the applicatioﬂ
of such provision to any person or circumstance is declared inval-
id for any reason, such declaration shall not affect the validity
of xen&ining portions of this act.

SECTION 22. An emergency existing thereru:r, wulCA emerg-
ency is hereby declared to exist, this act shall be in full

force and effect on and after its passage and approval.

Section 16 allows the council to revoke or suspend a

permit because of material false statements, failure to
comply with the conditions of the permit, or violation of

the Act or regulations or orders issued by the council.

Section 17 imposes possible civil liability, of not
less than 310,600, upon any person who violates the Act or
does not comply with the terms of a permit, rule or order of
the council. This section also authorizes the Attorney
General to seek injunctive relief upon a determination of
violation or imminent violation ofvthe Act. A final pro-
vision entitles any person, except a public official, who
brings a successful action enjoining violation of the Act
to costs, reasonable attorneys fees and one-half of all

civil penalties assessed against the violator of the Act.
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Section 18 threatens both fines and imprisonment as .

criminal sanctions for any person who makes, causes to be
made, or signs a false or misleading material statement
submitted to the council withdut making a bona fide effort
to ascertain the truth of the statement.

Section 19 declares the council's files to be public

records open to public inspection and copying during bus-

iness hours.

Section 20 provides for appeal of the council's

decisions granting or denying a permit in accord with

sections 67-5215 and 67-5216 of the Idaho Code.

Section 21 provides for the severability of any pro-

vision of the Act declared to be invalid.

Section 22 provides that the Act shall be in full

force and effect immediatcly upon its passage and approval.



38

ASPECTS OF OTHER STATE'S LEGISLATION

This portion of the paper presents a limited review
of the energy siting legislation of five states, four
western and one eastern. Only those provisions consid-
ered relevant to the Idaho situation are discussed. We‘
havevpaid special attention to those provisions which are
not covered in either of the two bills proposed for Idaho,

or which present a differing approach.

Arizona
Arizona,in 1971,passed an act establishing the Power
Plant and Transmission Line Siting Committ,ee.1 In adopting
the act the legislature cited the inadequacy of present
procedures for brotecting environmental values; the delays
in construction of new power facilities due to a lack of
adequate statﬁtory procedures; and the iméortance to the
state of economical and reliable electric service to meet
continually growing demands. A declared purpose of the
legislators was to providé for a single forum to expediﬁe
the resolution of all matters reléting to power plant and

line siting in a single proceeding.

1 A.r.s. 88 40-360 to 40-360.12., effective August 13, 1971.
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Following are the provisions of the Arizona statute of
which we take special note:

1, Administration. The statute creates a committee

consisting of eighteen members. Eleven of the members are
officials of various state agencies. Of the remaining seven
nembers, two represent the publié, two represent incorporated
cities and towns, two represent counties and one is a
registered landscape architect. The attorney general, or
his designee, acts as chairman of the committee. The commit-
tee may utilize the staff resources of its constitutent
agencies as well as ﬁecessary consultants.2

2, Financing. Set fees are collected for each applica-
tion and deposited in a utility siting fund to be used to
3

meet the costs of proceséing an application.

2. Evaluation. The committee must consider the follow-

4

ing factors, among others, when it processes an application:
(a) Existing plans of tLhe state, local government and
private entities for other developments at or in the vicinity
of the proposed site; and
(b) The protection of areas unique because of biological
wealth or because they are habitats for rare and endangered

species.

§ Id. § 40-360.01.
Ido § 40-300009.
4 14. 8 40-360.06.
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Any certificate granted by the committee is.conditioned
on compliance by the applicant with all apblicable ordinances,
mastér plans and regulations of the state, county or munici-
pality, unless found by the committee to be unreasonably
restrictive and compliance not feasibl¢ in view of technol-

ogy available.

Maryland
In 1971, Maryland established the State Power Plant
5

Siting Program. The Program consists of four main elements,
including evaluation of sites proposed by utility companies;
sﬁate acquisition of suitable power sites to Le érovided as
alternate sites in the event a utility-owner site is deter;
mined to be unsuitable; monitoring of existing plants to
evaluate the effect of construction and pperatingﬂregulations;
and finally a long-range research program to provide answers
to problems arising under the other three'elements of the
program.

There has been official satisfaction with the Program
to date.6 One of the current objectives under the Program
is to develop a scheme for screening regions of the state
to identify areas that show good potential for power plant
sites. The goal is to match given power generation tech-

nologies with environments that can accommodate the special

demands of that type of facility.7

5 Ann. Code Md. §8 3-301 to 3-307.

6 Letter from K.E. Perkins, Administrator Site Acquisition,
Maryland Department of Natural Resources to University of

5 Idaho Water Resources Rescarch Institute, December 2, 1974.
Id.
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Following are the provisions of the Mérylan& statute
of which we take special note:

1. Administration. The Program is administered by the

secretary of natural resources in cbnjunction with the public
service commission and the secretary of health.8 The Program
is staffed by four FnD's, two Master's level and an attorney.9
Nearly all of the scientific investigations are performed .
by contractors who afe chosen through a rigorous review and
selection process.1

2. Financing. Rather than being financed by a utility-
" paid application fee, the entire Program is fund@d from a

3 The max-

surcharge on electricity generated in the state.
imum surcharge allowed under the law is .3 mill per kilowatt
hour. The utility companies are authorized to add the full
amount of the surcharge to customers'.bills._ The amount of
the surcharge is fixed each fiscal year after a budget for

the Program hés been approved by the staté!s General Assembly.
The surcharge rate was initially set in 1972 at .2 mill/Kwh.

For 1975 the projected rate is set at .17513 mill/Kwh.

3. Reimbursement For Research. The statute provides

that utility companies may be reimbursed from the Program

fund for environmental research specifically required to

1

satisfy application and permit requirements.

8 Ann. Code Md. § 3-304.

9 Letter from K.E. Perkins, Dec. 2, 1974.
10 14,

11 Ann, Code Md. § 3-302.

12 14, & 3-303.



42

4. Site Condemnation. The statute provides for the

acquisition of any power plant site by agreement or con-
demnation under the state condemnation law and fdr payment
from the Program fund. Seventy-five percent of the income.
earned by the state from a reserved site is applied to the
Program fund and twenty-five percent is returned to the
county in which the site is located.13
5. Zoning. Any property purcﬁased or leased under phe
Program may be used for power generation purposes without

14

regard to any local zoning ordinances or regulations.

Montana

The Montana legislature, on March 7, 1973, enacted the
Montana Utility Siting Act of 1973.15,The purpose cited was
to ensure that the location, construction and operation of
new power and energy conversion facilities will produce min-
imal advefse effects on the environment and citiiens of the
state.

Following are the provisions of the Montana statute
of which we take special note:

1. Administration. The provisions of the Act are

administered by the state department of natural resources

and conservation through its energy planning division.1
i

13 14. 8 3-305.

14 14, & 3-305(d).

3 Mont. Rev. Code Ann. §§ 70-801 to 70-823 (Supp. 1973).
16 Mont. Admin. Code, 36-2.1-0100(2)(c).
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The department is aided in its administration of the Act by
the board of natural resources and conservation which con-
sists of se?en members appointed by the governor for four-
year terms.l7

2. Financing. Administration of the Act is principally
financed through the collectién of»application fees based
upon the estimated cost of the proposed facility.18 A
slight additional suréharge is collected from energy pro-
ducers by increasing the electricad energy prodﬁcers' license
tax by 0.25% as collected under Chapter 16, Title 84 Montana
19

Code,

3. Local Laws. The board cannot grant a certificate

unless it finds that the location of the facility as pro-
posed conforms to applicable state and local laws and reg-
ulations, except that the board may refuse to apply any

local law or regulation if it finds that, as applied to the
proposed facility, such law or regulation is unreasonably
restrictive in view of the existing technology, or of faqtors
of cost or'economics, or of the needs of consumers whether
located inside or outside of the directly affected govern-
mental subdivision.20 If the board makes such a finding of

unreasonableness regarding a state or local law it must state

17 14, 36-2.1-0100(1)(d).

18 Mont, Rev. Code Ann. § 70-806(2).
19 14. § 70-805.

20 14, 8 70-810(1)(f).
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in its written opinion the reasons for that findifxg.21

4. Effect of Certificate. Except for the state air and
water quality agencies, no state or local agency or govern-
ment may require any approval, consent, permit, certificate
or other condition for the construction, operation or
maintenance of a utility facility authorized by a certif-

22

icate under the Act.

5. Judicial Review. A party aggrieved by the board's

final decision on a certificate may obtain judicial review

in a state district court of competent jurisdiction within
thirty days after issuance of thé decision. A written record
of the proceedings Sefore the board, its decision and its
opinion constitute the record on judicial review.23 State
court jurisdiction for judicial review of proceedings under
the Act is limited to that jurisdictibﬁ provided by the Act.24

6. Aggrieved Property Holder. An owner of an interest

in real property who obtains all or part of his supply of
water for domestic, agricultural, industrial, or other
legitimate use from a surface or underground source may sue
a utility to recover damages for contamination, diminution,
or interruption of the water supply, proximately resulting

25

from the operation of a utility facility.

21 14, 8 70-811(1).
22 1d4. & 70-817.
23 1d. & 70-812.
24 14, 8 70-813.
25 14, 8§ 70-819(3).
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Oregon

Oregon established its Nuclear and Thermal Energy Council
in 197t. As indicated by the title, the Act does not apply
to hydroelectric plants but only to thermal or nuclear
installations.

Following are the provisions of the Oregon statute of
which we take special note:

1. Administration. The council consists of nine members,

five appointed by the governor as public members and approved
by the senate. The remaining four members are fhe Public
Utility Commissioner, State Engineer, Administrator of the
Heaith Division and the Director of the Department of Envir-
onmental Quality.26

2. Financing. Applicants for a site certificate are
assessed upon application a fee amounfing to 50.03 per
kilowatt of the net electric capacity in the case of a pro-
posed thermal plant and $1,000 for each $1 million of capital
investment in the case of a proposed nuclear installation.27

Thereafter; each utility holding a site certificate is
assessed an annual fee of 2.5 mills per kilowatt of net
electric capacity for a thermal plant or in the case of a

nuclear plant $300 for each $1 million of capital investment.

The minimum fee, in any case, for each certificate is $250.

26 orRs § 453.435.
27 1d. & 453.405.
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3. Evaluation. Copies of site applications are furn-
ished to the major state agencies interested for comment
and fecommendation.

4. Effect of Certificate. After approval of a certif-

icate, affected state agencies must issue the appropirate
permits, licenses and certificates necessary to construction
and operation of the proposed faciliiy, subject only to the
cénditions of the site certificate. The various state
agencies, however, continue to exercise enforcement authority
over the permit, license or certificatc issued b& theéir

28

Washington

In 1970 Washington adopted legiélation creating the
Thermal Power Plant Site Evaluation Council.29
Following are the provisions of the Washington statute

of which we take special note:

1. Administration. The council is made up of the

directors, administrators, or their designees,iof thirteen
different state departments, aéencies and commissions. A

special member from the county in which a proposed site is
located also sits with the council when that site is being

considered.30

28 14, 453.395(5).
29 Rcw 88 80.50.010 to 80.50.900.
30 14, 8§ 80.50.030.
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2. Counsel For the Environment. After a site applica-

tion is received the attorney general appoints a counsel for
the environment to represent the public and its interest

in protecting the quality of the environment for the dur-

31

ation of the certification proceedings.

3. Preemption. The Act provides that it preempts any

conflicting provision, limitation, or restriction in effect
under other laws of the state affécting the regulation and
certification of thermal power plant sites and plants.32
A certificate issued by the council and approved by the

governor makes unnecessary any permit, certificate or siﬁ—

ilar document required by any department, agency, division,

bureau, commission or board of the state represented on the

council. (emphasis added).

31 14, & 80.50.080.
32 14, § 80.50.110.
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GENERAL 'COMMENTS AND CONCLUSIONS

To swmmarize the ideas in this analysis, two tables
have been prepared. Table 1 compares sixteen provisions of
the two legislative drafts and shows study recommendations.
~Table 2 is a synopsis of special features from the énergy
- siting legislation of five other states emphasizing char-
acteristics that might be considered in developing legis-
lation for Idaho. ‘

Our study leads us to a strong belief that there is
need in Idaho for new‘power plant siting legislation, based
on the following conclusions:

1. Present statutes that define the powers and duties
of the Idaho Public Ulilities Commission are too fague to
give needed authorization to protect the state's resources
and to see that proper planning is carried out with regard
to power plant siting.

2, There is need for a sustained system of financing the
planning, siting and regulation of energy facilities, based |
primarily on support from those who use the energy.

3. There is need to insure that the energy utilities of
the state are protected by providing assurance that their
planning and construction of facilities can go forth in an
orderly and timely manner without disruption by extended

lawsuits and excessive public objection.
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4. There is need for a means of getting diversity of
viewpoint into both the planning process and the decision-
making process and at the same time provide for a harmonious
interplay of state agencies which have assignea'responsibil-
ities and expertise to assist in the energy siting problem.

5. There is a d=2sire on the part of the public to be
informed as to the state's energy needs and any conservation
measures provided for, and to be heard on the local desire
for a given energy facility. _

6. Probably most important of all is the need to
develop criteria and methodology for siting faci%ities that
wili respond to statewide needs and citizen desires. Such
a program should certainly contain provisions for planning

and the updating of plans, as needs and technology change.

With regard to the preliminary legislation that has
been drafted, we recognize that it is a gdod start and
commend those who have had the foresight to proceed in this
rather controversial area of legislative need. We would
commend to ail who seek to improve legislation, regulation,
management and planning for energy siting the following:

1. There is need for a strong council to serve as a
decision making body that will provide for diversity of
viewpoint; integrated study and review by agencies that have

defined responsibilities concerning energy siting; and
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input from the public and local entities that are most
influenced by a given site location. The preliminary bills
only go part way on this need.

2. Neither of the draft bills have called for periodic
reports to the governor, the legislature 6r the public. We
believe provision should be made for reporting to the public
on particular siting condition changes that occur, long-range'
plans, projections for energy needs, as well as conser-
vation measures that should be implemented.

- 3. The problem of financing the objectives'of this
legislation is best handled, we believe, by a surcharge on
energy used in the state and not by a licensing fee that
would tend to create a boom or bust fund. The financing
should be in compliance with a budgeting procedure under
contiﬁual review by the legislature. .Thus, we seé a need
for financing which is different from that proposed in the
preliminary legislation drafts.

4. The evaluation procedures that are to be adopted
need to give particuiar attention to any irreversible or
irretrievable committmenis of resources and patterns of
growth in areas where the environment would not support the
development that might be generated. In this respect we
commend to the students of the problem the thought that
planning for energy can influence our population growth.
This supports our contention in justification of new leg-

islation, that of all importance in the siting of energy
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facilities is a wise system of study and evaluation. Little
emphasis toward planning appears in the preliminary bill drafts.

5. We feel that the preemption of existing licensing
and regulatory provisions for power plant siting, as for
example, compliance with air quality standards, cannot be
effected in the regulation procedure called for in one of
the legislative drafts or as specified in the Washington
legislation. We ask for an efficient and expeditious
licensing and permit procedure and believe that agency
representation on the council will encourage the.inter—
agency coordination required, from the inception of the
review process.

6. As a final comment we recognize the all important
desire to have public involvement. The Onweiler bill pro-
poses the use of a local referendum to measure loéal
sentiment and allows a negative vote to block cpnstruction.
We feel a better approach is to opt for the hearing process
plus sone kind of public attitude survey to obtain a repre-
sentative sample of local reaction. We question whether the
hearing process alone produces the desired objective measure-
ment of public attitude. Some provision for the public
input is necessary and another means of getting this is
the»naming of a special public defender, such as.a repre-

sentative from the Attorney General's office.



Table 1: Comparison of current legislation and recommended alternatives
Original Attorney General's Onweiler Early
Topie Draft Bill Draft Bill Alternatives Recommended

Names of Energy
Siting Body and Act

Chairperson

Member of Council

.

Term of Office
(non-agency)

Executive Director
Staff

Name of Certificate

Who Must Apply

Minimum Plant Siie
Requiring Certifi-
cation Permit

Energy Facility Evaluation Council
Idaho Utility Siting Act of 1975

Chairperson of Public Utilities
Commission

Six public members appointed by
the Governor and chairperson of
Public Utilities Commission
served ex officio (7)

Six years

Director of the State Office
of Energy

Not defined but possible
to appoint

Permit

All persons

50 megawatts. 50,000 barrels of

liquid hydrocarbons. 100,000,000
cubic feet of gas per day. Addi-
tions in excess of $250,000. When
storage of radioactive wastes are
involved.

All geothermal resources.
Plants enriching radioactive minerals.

Public Utility Siting Board
None specified

Chairperson of Public Utilities
Commission

Three members of Public Utilities
Commission, Director of Dept. of

Water Resources, Director of Dept.
of Health and Welfare, two public
members appointed by Governor (7)

Six years

None mentioned

Public Utilities Commission Staff

Certification of environmental
compatability and public needs

All except federal agencies

50 megawatts. 50,000 barrels of
liquid hydrocarbon products.
100,000,000 cubic feet of gas
per day.

Energy Facilities Evaluation
Council

Idaho Energy Facility Act of
1975

Chairperson of Idaho Public
Utilities Commission

Chairperson of Public Utilities
Commission, Director or his
designee from each of the fol-
lowing state agencies: Dept.
of Health & Welfare, Dept. of
Fish & Game, Dept. of Water
Resources, Dept. of Planning
& Community Affairs, Dept. of
Lands, Nuclear Energy Commis-
sion, Dept. of Agriculture,
and Dept. of Transportation,

a special regional representa-
tive and two public members
appointed by the Governor

Six years

Recommendation from the Coun-
cil and appointed by the Gov-
ernor

Small separate staff operat-
ing under direction of the
council

Energy facility permit

All persons (entities) includ-
ing federal agencies where
state jurisdiction applies

Same as Attorney General's
draft and water facilities
to any facilities of the
magnitude listed




Table 1 (continued)

Topic

Original Attorney General's
DPratt Bill

Onweiler Early
Draft Bill

Alternatives Recommended

Transmission Lines

Fees or Financing

Public Hearings

County Approval

Time Limit of
Approval

Independent Studies
Sanctioned

State Agency
Review

In excess of 10 miles or 34.5 KW or

more capacity, liquid hydrocarbon or

gas

Sum of:

1. 3% of cost estimate up to
$1,000,000

2. 1% of cost estimate over
$1,000,000 up to $20,000,000

3. 0.5% of estimated cost over
$20, 000,000 up to $100,000,000

4. 0.25% of estimated cost over
$100,000,000 up to $300,000,000

5. 0.1% of estimated cost over
$300,000,00

No annual fee indicated

Within 9 months from date applica-
tion is filed. Adequate publicity

Nothing specified except local
government to be notified and
to have standing in hearings

Within 90 days after hearing

Yes

Administration, Employment, Fish

& Game, Health & Welfare, Trans-
portation, Labor & Industry, Parks
& Recreation, Water Resources and
Tax Commission

115,000 Volts
Liquid hydrocarbon or gas

Same as A.G. draft bill with study
costs exceeding the amount charged
to be applicant. All unexpended
money returned to the applicant.
No annual fee indicated.

Not less than 180 days from date
of application. Adequate publicity

Election to be held on application
approval upon proper petitions
being filed

Not specified

Yes

Administration, Employment, Fish

& Game, Health & Welfare, Trans-
portation, Labor & Industry, Parks
& Recreation, Water Resources, Tax
Commission, Industrial Commission,
Public Utilities Commission

In excess of 10 miles or
34.5 KW or more capacity.
Liquid hydrocarbon or gas
for above capacities. Water
transmission for energy fac-
ilities of above facilities

Recommend a surcharge on
kilowatt hours of energy
used or produced in the
state with upper limit set
by statute and a budget

that must be defined through
regular legislative review.

Within 9 months from date of
application is filed and at

least one hearing in the local

area where site is proposed

Representation in decision
making provided for by spec-
ial number on council. Rec-
ommended survey of public
attitudes.

Within 90 days after hearings
and provisions for extension
publicly announced.

Yes, through concurrence of
the council

All state agencies notified
to have review and emphasis
in council taking the deci-
sion making in a coordinated
body giving a maximum of
state agency input



Table 2:

Synopsis of special provisions of other states' legislation

Provisions for Comment

Washington

Oregon

Montana

Maryland

Arizona

Date of Passage of Act

Composition of Membership

Nature of Staff

Nature of Financing

Requirement for Other
Certification

Land Acquisition or
Land Reservation
Program

1970

Representatives from
13 state agencies
and commissions and
county representa-
tive separate council

small staff

Application fee
approach

Preempts restric-
tions of other laws
affecting certifi-
cation of thermal
power plant sites

and plants

None

1971

9 members, 5 pub-

lic members at

large, 4 state a-

gency heads

small staff of
consultants and
employee

Fee of $0.05 per
KW for thermal

power plant, $1000
per 1 million dol-

lars of capital

investment for nu-
clear plants. Also
an annual fee 2.5

mill/KW

Conditioned on
compliance with
all other ordin-
ances, plans and
regulations

None

1973

7-member Board of
Natural Resources
not a separate
council

A part of Energy
Division of Energy
of Natural Res-
ources and Conser-
vation

Fee based on cost
of energy develop-
ment

Local compliance
required but ex-
ception possible

if necessary com-
pliance is not rea-
sonable

None

el

Administer through
Department of Nat-
ural Resources,
Dept. of Health
and Public Service
Commission

small independent
staff

Surcharge on energy
generated. Maximum
surcharge 0.3 mills
per kilowatt hour.
Utilities authorized
to add to customer
bill

Has preemption
clause as to local
ordinances

Has a program

1971

18-member com-
mittee, 11 mem-
bers from state
agencies, 2
public at large
2 counties, 2
local govern-
ment, 1 land-
scape archi-
tect

Use staffs of
the constituent
agencies

Fee deposited
in utility sit-
ing fund to
meet cost of
processing per-
mit

Conditioned on
compliance but
has an excep-
tion for unrea-
sonable res-
traint

None
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