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OURT . actions to prevent _9; re-::: 

· verse decisions of ~~deral fa~d 
management agencies are m

cre~i-ing in frequency, as promin ntly 
noted in recent issues of A~tERICAN 

FORESTS. They are ba ed on cbims · 
that the government has acted arbi
trarily or capriciously and contrary to 
federal regulations or law. Such actions 
may ~ecome . even more common as . 
various plaintiffs se.ek leg~ interpreta
tions·· and decision precedents _favorable · 

. to ·their o,vn causes. · 
Has the February, 1970 decision ~t·· 

Judge William E: Doyle in Colo_rado ~ 
District Court, tabbed the "Great 
Chicken-Little Case,, by A!\-1ERIC.4u~ · 

FORESTS' contributor Peter Kain, set 
an important precedent in conservation 
law·? . Jlie· answer to this depends on 
the ruling of the Tenth _Circuit Court of 
_Appeals, expected in 1971, which will 
determine if the Forest Service did in
deed thwart arid frustr2.te the intent 
and spirit , of the Wilderness Act of 
1964 by making a timber . sale in an 
area contiguous to the Gore Range
Eagle Nest Primitive area in Colorado. 
( See box on following page.) 
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·. _ .. _An _\mderstanding of the intent of 
. this . law can be . obtained by reviey.·ing 
the legislative history as reported in 
the Con gr 'ssional .1. ecord an d pertinent 
committee reports. If the wording of a 
law c es ! ot in itself cl:arly state the 
intent, then cocrnittee reports or state
ments mn e on the floor of Congress 
in debate of the n1easure b~come the 
m st-valued indicators of Congression-
al int~nt. 

. ·. There is no disagreement among the 
· partjes in these disputes that the Wilder
nes~ ·Act i~ clear and specific with re-

. sp~ct to the duties of the Secretary of 
Agriculture to review an·d report to the 
President on the suitability or nonsuita
l· ility for ,vild~.ness of t .ose no.tional 
forest lands within primifr•,e area 
boundaries. The dis2.grecment concerns 
the status of contiguous lands outside 
of primitive are.as. 

Does a contiguous arc·a, or for t.'lat 
matter an area ·inside of a primitive . 
area, have a "predominant wilderness 
value" merely because it lacks deYelcp
ment and signs of activities of man? 
Or, is an area of "predominant v. ilder
ness value", within the intent of th.:: 
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What is th'! Intent of Congress? 

WH~THER you call it the Battle 
for East Meadow Creek or the 

Great Chicken-Little Case, or by its 
legal citation Parker v. U.S., the Colo
rado District Court decision of Judge 
Doyle Jast February may well have 
repercussions . in other areas of the 
West. The Parker case involved an 
attempt to terminate a timber sale in 
a11 area near the Gore. Range-Eagle 
Nest Primitive Area in Colorado's 
White River National Forest. 

Judge Doyle ordered a halt of log
ging and planned road construction for 
an indefinite period because o( Jan- · 
guage in the. Wilderness Act which, in 
his view, "leaves no doubt that at least 
as to those contiguous areas which are 
predominantly of wilderness value, the 
decision to classify or not to classify 
them as wilderness must remain open 
through the Presidential level" ( empha-
sis by the court). · 

The Act specifies-

"N othing herein contained shall 
limit the President in proposing, as 
part of his recommendations to 
Congress, the alteration of existing 
boundaries of primitive areas or 
recommendi11g the addition of any 
contiguous area of national for~ 
est ]ands predominantly of wilder
ness value." 

Eager to test the precedent set in 
Judge Doyle's Denver courtroom, the 
Sierra Club has turned its attention to 
California and the Salmon-Trinity Alps 
Primitive Area.. In June 1970, the 
Sierra Club's Legal Committee request
ed the California Regional Forester to 
take immediate steps to prevent logging, 
road building or any · other activities in 
a "predominantly wilderness" area of 
about 35,000 acres to the west of, but 
outside and contiguous to the western 
boundary of the Salmon-Trinity Alps 
Primitive Area_ The Club objected to 
the current Colgrove Timber Sale, a 
portion of which is within the Oub_,s 
defined co'ntiguous area, and alleged it 
was i11egal. The Parker decision and 
the Wilderness Act were cited as the 
basis for the objection. The Sierra Club 

· stated that legal action was being con
templated in the event that the Regional 
Forester failed to act. 

On June 24, the Regional Forester 
responded that he would not terminate 
timber cutting and road building in the 
timber sale area. He said the Forest 
Service did not believe the sale and 
related activities were illegal. Further
more, termination would involve the 
Forest Service in a breach of contract 
dispute with the timber operator. It 
was noted that the Club had not ob
jected during the pre-sale . advertise
ment · period, and four years before 
passage of the Wilderness Act, had 
agreed in principle to a tentative . pro
posal to eliminate the western portion 
of the primitive area from classified 
status. 
·· On September 18, the - Sie~ra Club 

filed ~n administrative appeal before 
the. Board of Forest Appeals in Wash
ington, D. C. contesting the decision of 
the Regional Forester on the grounds 
that it is ·contrary to Jaw, applicable 
regulations and the facts. In addition 
to the Colgrove Timber Sale, the Ciub 
objected to portions of three more re
cent timber sales which intrude into 
the contiguous area in question. The 
Club maintains that the area has a sig
nificant wilderness value that requires 
it to be studied for inclusion in the 
National Wilderness Preservation Sys
tem. 

With public hearings ·scheduled for 
17 national forest primitive areas total
ing more than three million acres dur

, ing t~e 1970-73 period, it appears that 
· more conflict lies ahead. Was Judge 
Doyle correct in ruling that to permit 
a timber sale outside of the Gore Range
Eagle Nest Primitive Area would 
"thwart and frustrate one of the major 
purposes and the spirit_ of the Wilder
ness Act?" Can the Sierra Club right
fully seek to terminate or postpone sales 
of national forest timber outside of the 
Salmon-Trinity Alps or other _primitive 
areas still scheduled for review?. The 
accompanying article suggests 'that the 
intent of Congress is important to the 
resolution of such issues and has been 
overlooked. (J.T.K.) 

Wilderness Act, an area which ~ 

rr.sidual value for ,vildcmess; th ·-- · 
an area determined to have wildc~' • 
vJtuc but not having significant c~0~ 

ic values for timber, minerals and l .. 

commodities or for developed re .~ 
tion or some use other than wildcrn · 
Did Congress intend to restrict F~ 

1 

Service management ou~side of p: ·. 
itive areas? 

It may be surprising to rcadc ' 
AMERICAN FORESTS to learn that t! 
questions were discussed rcpeatcuh · 
the Congress during the tumult1~ 
eight-year journey of the Wilder-
Act into law. During this period t} 

was no substantive debate about in, 
sion in the National Wilderness p . 
ervation . System of the Forest s~ 
"wilderness" and "wild" areas w} 

had been reviewed and administraf 
ly classified earlier by the Forest s_ ·. 
ice. Discussion about the Forest Sen · 
primitive areas and if and how tt ', 

} 

should become units -of the Natic:: 
Wilderness Preservation System was• · , 
most common element of the prot ra , : 
debate. · 

Section 3(b) of the Act was : · 
compromise fina11y reached. It provi, • 
that primitive area management be ~ 

changed for a maximum of 10 ye;.:·· 
During this time, each primitive .,. 
would be reviewed by the Forest Sc·~-• 
ice, and a recommendation would ·' J 
made by the Secretary of Agricultl ~-~ H 
to the President and then by the Pr, t',_l'. 
ident to the Congress. Congress wo~ ~ . , .. : 
then determine whether to include . ' 

I..· 
or parts of such areas in the Nati0: !.l 

Wilderness Preservation System. :, 
. {.-: \ 
Let's look at what was said dufr . 1 

the floor debate ~d in the repc r; ,~ :,f 
(Emph~is added.) ~ ~, 

:') \. ·t. 
Areas Already Withdrawn r · 

. - I 

_Senate Repo~ No. 1 ~9 ~f the Co~ f :;, 
m1ttee on Intenor and Insular Atl · · . 

- *! 
which accompanies S. 4, was present: .,, 
on April 3, 1963 by Senator Church f. -
the chairman, Senator Anderson. } ~ R 
pages 2, 4, and 13 it states: ~ 

., 
l "The committee's report on S. 

174, which was Report No. 635 
of the 87th Congress filed Jul)' · 
27, 1961, is applicable to S. 4. 

"As reported at that time, the: 
Wilderness Preservation Systcn1 
can be established without affect· 
i~g the economic arrangements of 

· ' communities, counties, states or 
business enterprises since the arctll 
are already withdrawn, or because 

. , 
AMERICAN FOREST :: 
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pri\'~ifc ridr.f~ ~:~J c<,t:1h

ll~~s a rc pcrm1tlcc.i to con
Th rt: will he no y;ithdrawal 

-: ds from the tax base of coun-
, .• l • / 

cummunities; no wrt 1-·') or . 
:~ .,,·al of timberlands 011 w/uch 

·: ,· · • • .-,
1
g operations depend, nor 

. /',, l l r, • 
,.. ·. withdrawal of present g~azmg 
.1n ) • ,, 
'-'r rnining nghts. 

• • 
··A second development since 

,he: previous report. was filed is 
. ,.a.scd understandmg and agree-
10 r'- ' ·1· ' 

t that s. 4 does not sten 1ze, 
m~n ' ' ·~uarantine,' nor lock up a vast 

60-million acre area of fedui:w 
I l"nds but involves lands pre-

,:r.1 •· 
.: ,, ,.l)' restricted in use by laws ,,o . . , . -
·rcJting our nat10nal parks, by es-

'- 1 1· •hment as wildlife areas, or t •. ,. ~ 
by national forest classification." 

• • l 

"The national forest lands af
f, crcd by S. 4 are not now sub
jn:t to exploitation for timber. 
Timber sales were barred by 
,·x,·curfre regulation, with rare 
o:ccptions, when the 14.3 million 
ncrt.·s of national forest _ primitive 
areas were set aside in tlze twe.nties 
~11d thirties for · preservation as 
wilderness." 

The most active proponent of wil
,krncss legislation in the House of 
«~presentatives ·was Congr~ssman Jolin 
P. Saylor of Pennsylvania. Mr. Saylor 
crvcd on the Committee on Interior 

.111 l1 Insular Affairs and was a signatory 
h) thi: joint conference report on S.4, . 
\\ hich became the Wilderness Act. 
Speaking on the House floor in support 
,,f H.R. 930 a_nd S. 4, he stressed that 
:i, far as national forests were involved, 
rhc hill would relate only to areas " ... 
,~ ithin the 8 percent of national forest 
f.inds comprising the less than - 15 mil
lion acres already classified for wilder
,,as protection." 

He commented further (109 Cong. 
Rec. (1963) 11930): 

"The argument about positive 
(Congressional) action relates par
ticularly to a procedure that is 
provided for a careful review of 
the wilderness lands and their 
permanent inclusion in the wilder
ness system on the basis of such ·a 
review. 

.,Bear in mind that this review 
relates only to the lands that Con- 
-;:ress by the act says are to be con
sidered, and all these lands 'are now 

iS f FEBRUARY 1971 

• 111 : ·nm~ Und of nd:nini:. trative 
sra.llS ' ;~ wilderness." 

s ) ator j Frank Church of Idaho, 
scrvet ,~;floor manager of S. 174 and 
S. 4 following the illness of Committee 
on Interior and Insular Affairs Chair
man, Senator Anderson. As manager of 
wilderness legislation in the Senate, 
Senator Church was ca11cd on frequent
ly to explain the meaning of provisions 
of the bill being considered. 

Quoting Senator_ Anderson, the ailing 
chairman, Senator Church commented 
(107 Cong. Rec. (1961) 18370): 

" 'There is a very soi.Ind reason 
for drawing a line between han
dling of areas already reserved and 
any · new areas. • 

" 'Inclusion of the wild, wilder
ness, primitive, park, and wildlife 
areas in the wilderness pres~rvation 
system will cause little or no dis
turbance of individual, communi-

. ties, or economic patterns. The 
·areas have been withdrawn for 
years. There have been no timber 
sales from forest lands involved 
so there are no lumber mills de
pendent on them which will have 
to close down. Established mining 
operations arid grazing will not be 
disturbed. 

" 'There is thus virtual1y no 
change in the status quo of the 
areas to be handled under the pres
idential recommendations proced
ure in the bill. The bill simply 
makes wilderness preservation a 
statutory directive and responsibil
ity of the existing ]and administer
ing agency in its handling of al
ready reserved lands.' 

"Mr. President, that explanation 
by the Cl..mmittee chairman is im
portant. It is important for the 
Senate to understand that the lands 
under the jurisdiction of the De
partment of Agricultu~e-and I 
speak of it particularly-that will 
be_ affected by this bill are those 
lands which, in his executive dis
cretion, the Secretary of Agricul
ture has already determined shall 
be set aside as . wilderness, wild, 
primitive, or canoe areas." 

Maximwri Possible Scope 

Senator Church explained the scope 
of the wilderness system and the pur
pose of reviewing the Forest Service 
primitive areas ( 107 · Cong. Rec. 
(1961) 18374): 

• "At no time during the li ::- lib-
crations in the Committ ee on In
terior and Insular Affair-; did any
one on either side dispute the 
dcsirahility of c;t abli ·hing ;ind 
preserving wilderness areas in the 
United States. The only problem 
before us has been how to do this 
in a way which will be equitable 
to · an, which wm · constitute no 
encroachment upon the legitimate 
business interests of the people of 
the Western States, and which at 
the same time will establish a uni
form wilderness system embracing 
tracts Clf public land that are 
variously denominated under exist
ing law. 

"The committee concluded, after 
very detailed and exhaustive hear
ings, that the method proposed in 
the pending bill would be the fair 
method. 

"First of an, we undertake to 
confine the proposed wilderness 
system to those areas of public 
land . that have already beeri set 
aside for recreational use. Thus, 
the system could only include areas 
already designated as wild areas, 
wilderness areas, canoe areas, 
primitive areas in national forests, 
primitive-type areas in national 
parks and in national monuments, 
and such areas in wildlife refuges 
and game ranges. 

"That is the maximum possible 
scope of the wilderness system to 
be established by the bill. 

- I 

"With respect to the tracts which 
have already been designated as 
'wild, wilderness, or· c~oe areas,' 
these will be incorporated in the 
wilderness syst~m upon the enact
ment of the bill. As to these areas, 
there is no dispute. ~· 

.. The dispute arises over the 
treatment to be given to the prim
itive areas in the national forests 
and the wilderness-type areas in 
the national parks and in the game 
refuges. The committee believed 
these areas should be carefully re
appraised, so that any portion hav
ing merchantable timber or being 
more susceptible to multiple use 
would be excluded, and the re
mainder not susceptible to mer
chantable use, would be retained. 
On the basis of such a review, the 
recommendations would then be 

(Turn to page_ 61) 
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• L1 
he V✓ilderness A.( .. t ( ·s Congress 

. ! ] 
(Frn /!.!.Jj)gc 43) 

Intended 

, • h> Congress, and Congress 
~l~<l reserve the final judg-

• ,I 

.. n i • • • ·" 

'ut1ha explanation of the maxi
a •\!~tent of a wil~crncss system by . 

f ihc Jcgislatton was made_ by 
:._,, Church ( 107 Cong. Rec. 

) lS:'66-18367): 

.. rhi: ru, pose of the bill is to 
' L wilderness system com-

., tc • h" h h I 

.i, .. • 1;iose areas w 1c ave a -
; :- l~cn ,, ithdrawn in the na-

1 :;1 p_1rks, wildlife ref~ges, and · 
. ,itiYc areas in the national for
·. , fur what are primarily rec
!j,,nal purposes. Not only are 

,m·as named in the printed 
,,, ;1,gs, but there are maps of the 

t l'.f c:ffccted showing exactly 
, 1 ,. rlu· areas are located. 

"S 1 the jtm!or Senator (Carroll) 
. n Clilorado is quite correct: 
<' ,rill not be establishing, by 
:,,c of the proposed legislation, 
. i11trusions upon the public 
•i.:in. We wi11 not be with
" ing from the national forests 

•• ;1r~as which have not already 
n <k!-ignatcd as wild o~ primi-
. .. rl·as." 

.1 h1r Church offered further cqm- -
,,n th..: purpose of primitive area 
• { 107 Cong. Rec. (1961) 18366): 

I h Interior Committee want
··• 111.11.c certain that the wilder

'~ 11:111 to be established would 
. .. nftn..:d to those areas that 

have already been withdrawn for 
recreational purposes.•*• 

"In the national forests, these 
areas are known as primitive areas. 
Upon the enactment of the bi1l, 
procedures are established for re
view to dctern1ine what part of 
these primitive areas will be 
permanently retained within the 
wilderness system." 

Suitable For Wilderness Alone 

An underst~nding of the term "pre
dominantly wilderness" may be gained 
from Senator Church's explanation 
given on the Senate floor ( 107 Cong. 
Rec. (1961) 18366): 

_"The Secretary (of Agriculture) 
has 10 years after the enactment 
of the bill to review those areas 
that have atready been withdrawn 
and designated as ·primitive areas, 
on the effective date · of the bill, 
the purpose of the review to be to 
separate out from th_ese primitive 
areas any portion found to be 
more s1uitable for multiple use, and 
then to recommend for permanent 
retention witlzin the wilderness sys
'tem the balance which is predom
inantly wilderness in character and 
of value for recreational use 
alone." 

Senator Church also empfiasized that 
economic interests were protected by 
the bill (107 Cong. Rec. (1961) 18353-
18354): 

"As the Senator (Morse) well 

• 
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• l 1, w . t.. bill in :.:1.: tu .i1 ity c0n ti-
tu ic~ n , threat to ~my legitimate 
'Ct•nomic interest. lt i ba cd upon 
the wilderness type area in n ation-
al parks and national monuments, 
and those primitive areas which 
have already been withdrawn from 
the national forests, in which lum
bering is already prohibited and in 
which there is very little or no 
mining activity. 

• • • 
"No one will be adversely af

fected by passage of the bill. It has 
been carefully drawn to give all 
possible protection to the economic 
interests of the West." 

• 

Using Idaho as an example because 
of its high proportion of federal 1and, 
the importance of lumber and mining 
to the economy, and its large primitive 
area acreage, Senator Church com
mented on econ·omic protection and the 
intent of primitive area reviews (107 
Cong. Rec. (1961) 18046): . 

h a<:.cd on thcc;;c existing prirnitivc 
areas. But before these areas c uJd 
become a permanent part of the 
sy tcm, each one would, h ave to be 
reviewed for wilderness values 
within 10 years following the en
actment of the bill: Those por
tions found to be rnore suitable for 
multiple use-for lumbering, min
ing, and grazing, as well as recrea
tion-would be released from their 
present restrictive classification and 
would revert to ordinary forest · 
lands; the remaining acres, where 
wilderness values clearly predom
inate, would then be recommended 
for retention in the wilderness 
system." 

Oreg<;m's Senatoi:_ Morse, a strong ad
vocate. of wilderness legislation, com
mented on the bill's eff cct on commer
cial interests (I 07 Cong. Rec. (1961) 
18353): 

"I am constantly astonished by 
the point of view expressed in 
much of_ the mail from my State 
which seems to believe that com
mercial rights or interests now 
available for timber cutting, graz
ing, mining, or recreation, would 
be taken away under S. 174. 

62 

"Because the areas covered by 
the pending bill have already been 
set aside in their primitive state 
for some measure of preservation, 
the proposed wilderness system can 
be established, if we act now, wit~ 
no adverse effect on anyone. The 
tracts involved have already been 
excluded from timber sales, and 
co11seque11tly do not form any part 
of the cutting circle for any com
munity or lumber company.**• 

• • • 
"The pending bill would estab

lish a wilderness system in Idaho 

sem.9'5 
va~m •• seuitma 

E. C. l\IORAN 
Stanford, l\lontana 

"Mr. President, that just is not 
the case at all." 

Senator Hart of Michigan, a con
sistent supporter of the legislation, com
mented similarly ( 107 Cong. Rec. 
(1961) 18391): 

"A favorite expression used by 
opponents of the bill is that it will 
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Jock up r,. n•. ~ ·, . ; 

the ft turc. 1J 11t r:,:., /.i,'i <' ,. r , 

extend the wilil,·111t•ss d ,n., i':~ . 
th 011; odditionnl acre of lw;f 

is not wildcrnc s at the r rc 
time and is not already 1-ror. 
from commercial use." 

California Senator Kuchel, in ~ ... 
vious reference to national fore t 7 
expressed a similar view ( 107 
Rec. (1961) 18370): 

"The legislation which the ~:
ate is considering today woulJ , 
effective as to national forelit'.( 
in those areas which the s-.crc : 

has already determined to be , 
derness, wild, primitive, or car . 
areas. The vast expanse of i~ 

public domain under the D~r:. .. 
mcnt of Agriculture remains ; 
his consideration for the 0 !1 

multiple uses in which the a~'.. 
Senator from Idaho and I b,,,· 
believe." 

Senator Murray, Interior Comri ' 
Chairman until his death, said of , · 
bill (106 Cong. Rec. (1960) 1557~:- ~ 

"It will not interfere with c•~ !

tablished practices, such as gr ! • 

ing, for example. It includes , · , 
areas now open to lumbering." 1 

Senator Humphrey of Minne o J 

troduced the original wilderness b:l' ·: 
1956 and he remained a strong : ! 
vacate until passage of wilderness ; :. 
islation in 1964. He commented on .• 
effect of wilderness legislation on ;:· 
commercial interests ( 105 Cong. .. '0 

(1959) 2637): . ? 
! 

.. None of us here in the Sen:: . .. 
need fear that after the cnactm,·· · 
of this measure the commcr~:. ~ 

interests, whom we all respect :! - : 

value, will come to us and (XI,.: i· 
h ' I plain that they have been ur. ··. 

None of them will suffer damag: ' 
"This bilJ, for example, docs n,·· : 

give wilderness status to a sin:'- ;_ 
acre of forest land now avaibt": } 
for timber production. ; 

• • . • j:. 
"For the wilderness bill rcl,l' f 

to federal lands in parks, refu£:..- ;: 
or in some other special status • • 
which they already are remor:·• . 
from commercial availability." ~ · 

Only Areas Already Set Aside 

Senator Douglas of Il1inois sue.::· !~ 
ly summarized the effect of wild ·~- , 
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